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Paul A. Tyrell (Bar No. 193798)
Sean M. Sullivan (Bar No. 254372)
PROCOPIO, CORY, HARGREAVES & SAVITCH 

LLP
525 B Street, Suite 2200 
San Diego, CA 92101 
Telephone: 619.238.1900 
Facsimile: 619.235.0398

Attorneys for Plaintiff Storix, Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO - CENTRAL

STORIX, INC., a California corporation. 

Plaintiff,

V.

ANTHONY JOHNSON; JANSTOR 
TECHNOLOGY, a California corporation; and 
DOES 1-20,

Defendant.

ANTHONY JOHNSON, an individual, 

Cross-Claimant,

V.

DAVID HUFFMAN, an individual, RICHARD 
TURNER, an individual MANUEL 
ALTAMIRANO, an individual, DAVID KINNEY, 
an individual, DAVID SMILJKOVICH, an 
individual, and DOES 1-5,

Cross-Defendants.

Case No. 37-2015-00028262-CU-BT-CTL

STORIX, INC.’S OPPOSITION TO 
ANTHONY JOHNSON’S DEMURRER 
TO FIRST AMENDED COMPLAINT

Date: August 26, 2016
Time: 11:00 a.m.
Dept: C-70
Judge: Hon. Randa Trapp

Complaint Filed: August 20, 2015 
Trial Date: Not Set

I. INTRODUCTION

Plaintiff Storix, Inc. (“Storix”) brought this suit against defendants Anthony Johnson 

(“Johnson”) and Janstor Technology, Inc. (“Janstor”)’, after Storix learned of Johnson’s 

clandestine plan to compete with Storix while sitting on Storix’s board of directors. After

' Janstor is not a moving party for purposes of this demurrer. As a corporation it cannot be self-represented.
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Johnson’s scheme was revealed and Janstor’s existence was unearthed, Johnson tried to downplay 

his intent to disloyally compete with Storix. Now, he claims, Janstor is dissolved and he never sold 

a product, so he believes that his indiscretions should be ignored.

Johnson’s attempt to avoid facing the music in this action cannot be resolved at the 

demurrer stage. Johnson’s general demurrer must be overruled because Storix adequately alleged 

sufficient facts to state a cause of action for breach of fiduciary duty. Likewise, because Johnson 

was Janstor’s sole shareholder, his knowledge is imputed to it and Storix has adequately alleged an 

aiding and abetting claim. Further, Storix has properly alleged entitlement to damages, which it 

will prove at trial, which is all that is required at this pleading stage. Finally, Storix does not lack 

standing to pursue this action. Accordingly, Johnson’s demurrer should be overruled in its entirety.

11. DISCUSSION

A general demurrer challenges only the sufficiency of the cause of action pleaded, and must 

be overruled if any valid cause of action is pleaded. Venice Town Council, Inc. v. City of Los 

Angeles, 47 Cal.App.4th 1547, 1561-1562 (1996); Grieves v. Sup.Ct., 157 Cal.App.3d 159, 164- 

165 (1984); Caliber Bodyworks, Inc. v. Sup.Ct., 134 Cal.App.4th 365, 385 (2005).

A. Johnson Owed Storix Fiduciary Duties of Good Faith and Fair Dealing as a 

Director

The elements of a cause of action for breach of fiduciary duty are: (1) the existence of a 

fiduciary duty; (2) a breach of the fiduciary duty; and (3) resulting damage. Pellegrini v. Weiss, 

165 Cal.App.4th 515, 525 (2008), citing City of Atascadero v. Merrill Lynch, Pierce, Fenner & 

Smith, Inc., 68 Cal.App.4th 445, 483 (1998).

As alleged in the FAC, and conceded in his opposition, Johnson was elected to Storix’s 

board of directors in February 2015. {See FAC 1, 13; Demurrer, p. 2). California has long 

recognized that “directors and officers shall exercise their powers in good faith, and with a view to 

the interests of the corporation.” Remillard Brick Co. v. Remillard-Dandini, 109 Cal.App.2d 405, 

417 (1952) (citing Section 820 of the Corporations Code, enacted in 1947 and based on former 

section 311 of the Civil Code). The United States Supreme Court, in Pepper v. Litton, 308 U.S.
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295, 306 (1939), unanimously recognized that director is a fiduciary of the corporation. Referring

directly to the duties of a director, the Supreme Court continued:

“He who is in such a fiduciary position carmot serve himself first and his cestuis 
second. He cannot manipulate the affairs of his corporation to their detriment and 
in disregard of the standards of common decency and honesty. He carmot by the 
intervention of a corporate entity violate the ancient precept against serving two 
masters. He cannot by the use of the corporate device avail himself of privileges 
normally permitted outsiders in a race of creditors. He carmot utilize his inside 
information and his strategic position for his own preferment. He carmot violate 
rules of fair play by doing indirectly through the corporation what he could not do 
directly. He carmot use his power for his personal advantage and to the detriment 
of the stockholders and creditors no matter how absolute in terms that power may 
be and no matter how meticulous he is to satisfy technical requirements. For that 
power is at all times subject to the equitable limitation that it may not be exercised 
for the aggrandizement, preference, or advantage of the fiduciary to the exclusion 
or detriment of the cestuis. Where there is a violation of those principles, equity 
will undo the wrong or intervene to prevent its consummation.”

Pepper v. Litton, 308 U.S. at 311. California law is in accord.

This fiduciary relationship is governed by the statutory standard that requires directors to 

exercise due care and undivided loyalty for the interests of the corporation. Mueller v. MacBan, 62 

Cal.App.3d 258, 274 (1976); Corp. Code § 309(a)[“ A director shall perform the duties of a 

director, including duties as a member of any committee of the board upon which the director may 

serve, in good faith, in a marmer such director believes to be in the best interests of the corporation 

and its shareholders and with such care, including reasonable inquiry, as an ordinarily prudent 

person in a like position would use under similar circumstances.”]; Corp. Code § 7231(a)[“ A 

director shall perform the duties of a director, including duties as a member of any committee of 

the board upon which the director may serve, in good faith, in a manner such director believes to be 

in the best interests of the corporation and with such care, including reasonable inquiry, as an 

ordinarily prudent person in a like position would use under similar circumstances.”].

In the leading case of Gnth v. Loft, Inc., 23 Del.Ch. 255 (1939), these obligations were 

cogently described as follows:

“Corporate officers and directors are not permitted to use their position of trust 
and confidence to further their private interests. While technically not trustees, 
they stand in a fiduciary relation to the corporation and its stockholders. A public
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policy, existing throughout the years, derived from a profound knowledge of 
human characteristics and motives, has established a rule that demands of a 
corporate officer or director, peremptorily and inexorably, the most scrupulous 
observance of his duty, not only affirmatively to protect the interests of the 
corporation committed to his charge, but also to refrain from doing anything that 
would work injury to the corporation, or to deprive it of profit or advantage which 
his skill and ability might properly bring to it, or to enable it to make in the 
reasonable and lawful exercise of its powers." Section 820 of the Corporations 
Code provides that an officer must exercise his powers in good faith, with a view 
to the interests of the corporation.

In performance of their official duties directors are under obligations of trust and 

confidence to the corporation and its stockholders. Directors must act in good faith for the interests 

of the corporation or its stockholders with due care and diligence and within the bounds of their 

authority. It is the duty of the director to see that a corporation keeps within its corporate powers 

and obeys the laws. (19 Am.Jur.2d Corporations, § 1271, p. 677). Under both California and 

Delaware law the duty of loyalty requires the directors/trustees not to act in their own self-interest 

when the interest of their corporation will be damaged thereby.

While Johnson contends that Storix failed to allege facts regarding the existence of a 

fiduciary duty, there is no doubt that—as a matter of law—^based on the admitted facts that Storix 

adequately alleged facts giving rise to a fiduciary duty owed by Johnson to Storix.

B. Storix Alleged Facts Evidencing Johnson’s Violation of the Fiduciary Duties He 

Owed to the Company

Johnson ignores the facts alleged in the FAC, and relies on his apparent denials and 

supposed disputed issues of fact to challenge the FAC by demurrer. That is not the proper function 

of a demurrer.

While “[t]he mere fact that the officer makes preparations to compete before he resigns his 

office is not sufficient to constitute a breach of duty[, i]t is the nature of his preparations which is 

significant.” Bancroft-Whitney Co. v. Glen, 64 Cal.2d 327, 346 (1966). There are “no ironclad 

rules as to the type of conduct which is permissible can be stated, since the spectrum of activities in 

this regard is as broad as the ingenuity of man itself.” Id. The significant inquiry with respect to a

fiduciary’s preparations to compete with a corporation upon resignation is whether such fiduciary’s
4
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acts or omissions constitute a breach under general principles applicable to performance of his 

trust. Id. at 347.

Here, Johnson was not a mere departing officer or employee seeking to feather his nest 

prior to his resignation—^he was a continuing director who actually formed a competing enterprise 

with the express purpose of competing with Storix, and took other steps to further that effort. It is 

alleged (and will be proven upon undisputed evidence) that Johnson formed Janstor to directly 

compete with Storix while he was serving as a director of Storix.^ (FAC 114). Johnson took other 

steps to put his plan into action, including the reservation of two port numbers (FAC ^ 15), and 

reserving domain names (FAC ^ ^ 16). Johnson then widely disseminated directions to Storix’s 

customers to “cease any fixrther payment to Storix” and otherwise made derogatory comments 

about Storix and its products with the intent to diminish Storix’s sales revenues. (FAC ^ 17). 

Johnson then sought to sow disloyalty with Storix’s own employees, stating that the “innocent 

employees are about to lose your jobs” and that Johnson had, over two years, developed a 

“marketable product” based on Storix’s software. (FAC ^ 18).

While Johnson now attempts to justify his disloyal conduct as somehow designed to be in 

the company’s best interest, the FAC’s allegations plainly evidence that Johnson’s conduct is 

precisely the type of disloyal and despicable conduct in which fiduciaries are prohibited from 

engaging. Johnson’s denials of evil motive are not sufficient to justify a demurrer, and are nothing 

but disputed facts which require resolution at trial.

C. Storix Sufficiently Alleged Damages In Order to Survive Demurrer

Johnson contends that because Storix has not ascribed the harm claimed in the FAC a dollar 

figure, that his demurrer has merit. He is mistaken.

Although a complaint “shall contain ... [a] demand for judgment for the relief to which the 

pleader claims to be entitled,” including the amount of damages demanded (C.C.P. § 425.10(a)(2)), 

a specific dollar amount is necessary only when a default judgment is to be entered. The purpose of 

such a requirement is to ensure that the defendant is sufficiently aware of the consequences of not

^ The fact that Johnson alleges that he subsequently dissolved Janstor does not adequately counter the allegations for 
purposes of demurrer, as it remains a disputed fact beyond the scope of the pleading.
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answering the complaint. Janssen v. Luu, 57 CaLApp.4th 272, 279 (1997). However, “in any 

Other case, the court may grant the plaintiff any relief consistent with the case made by the 

complaint and embraced within the issue.” C.C.P. § 580(a). Hence, the absence of a specific 

amount from the complaint is not necessarily fatal as long as the pleaded facts entitle the plaintiff 

to relief. See Hunter v. Freeman, 105 Cal.App.2d 129, 133 (1951); Hoffman v. Pacific Coast 

Const. Co., 37 Cal.App. 125, 129-130 (1918).

Here, Storix alleges that Johnson’s conduct has resulted and/or will result in “damages in 

amounts and types according to proof at trial and in excess of the jurisdictional amount of this 

court.” (FAC 23, 30, Prayer). The fact that Storix’s damages are not yet finalized, fully accrued 

or determined is not a legitimate basis to sustain a demurrer. Because Storix has pleaded its 

entitlement to recover damages it suffers, which it will prove at trial, the demurrer must be 

overruled.

D. Storix’s Second Cause for Aiding and Abetting Breach of Fiduciary Duty 

Survives Johnson’s Demurrer

Johnson generally demurs to the second cause of action for aiding and abetting breach of 

fiduciary duty, alleging that the FAC does not adequately allege Janstor, as opposed to him 

persnonally, intended to cause the breach or had actual knowledge of the breach. Johnson is 

wrong.

It is settled California law that “[kjnowledge of an officer of a corporation within the scope 

of his duties is imputed to the corporation. United California Bank v. Maltzman, 44 Cal.App.3d 41, 

51-52 (1974), citing Sanders v. Magill, 9 Cal.2d 145, 153 (1937). Imputation is clearly justified 

when there is but one shareholder. Johnson formed Janstor personally, and was its sole 

shareholder. (FAC 4, 14). Accordingly, Janstor knew of Johnson’s role vis-a-vis Storix, and 

that the conduct in which he was engaged was a breach of the duties he owed Storix as a director.

E. Storix has Standing to Pursue this Action

Johnson challenges Storix FAC, claiming that as a shareholder and director he is unaware 

of any formal act by the corporation, in the form of either a shareholder vote or director vote, to
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authorize the lawsuit. Johnson concludes the company thus lacks standing to pursue this case. 

That is not accurate. Moreover, resolution of that issue would require this court to go far beyond 

the four comers of the FAC, so even if it had merit, it could not be addressed by demurrer.

To the extent it becomes an issue, Storix will establish that ample authority to pursue the 

claims herein exists. Director and shareholder approval is not required for every corporate act. A 

corporation is generally bound by the acts of its officers, as the agents of the corporation, within 

the scope of their authority, actual or apparent, either conferred by the board of within the agency 

power of the officer. Cal. Corp. Code §208(b). Whether actual authority has been conferred is a 

question of fact; however, the fact that the board knows of the officer’s acts and does not object is 

evidence of actual authority. See Englert v. IVAC Corp. (1979) 92 Cal.App.3d 178, 190; see also. 

Cal. Civ. Code § 2316 (“Actual authority is such as a principal intentionally confers upon the 

agent, or intentionally, or by want of ordinary care, allows the agent to believe himself to 

possess.”).

F. Leave to Amend Should be Granted if Any Portion of Johnson’s Demurrer is 

Sustained

Generally it is an abuse of discretion to sustain a demurrer without leave to amend if there 

is any reasonable possibility that the defect can be cured by amendment. Temescal Water Co. v. 

Department of Public Works, 44 Cal.2d 90, 107 (1955).

III. CONCLUSION

For the foregoing reasons, Storix respectfully requests that the demurrer to the FAC be 

overmled, and defendants be required to answer. In the event that any aspect of the demurrer is 

sustained, Storix respectfully requests that it be granted leave to amend.

DATED: ^//s//^ PROCOPIO, CORY, HARGREAVES & SAVITCH
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PROOF OF SERVICE

I am a resident of the State of California, over the age of eighteen years, and not a party to 
the within action. My business address is PROCOPIO, CORY, HARGREAVES & S AVITCH 
LLP, 530 “B” Street, Suite 2100, San Diego, California 92101. On August 15, 2016,1 served the 
within documents:

STORIX, INC.’S OPPOSITION TO ANTHONY JOHNSON’S DEMURRER TO 
FIRST AMENDED COMPLAINT

0 BY U.S. MAIL by placing the document(s) listed above in a sealed envelope with postage 
thereon fully prepaid, in the United States mail at San Diego, California addressed as set forth 
below. I am readily familiar with the firm's practice of collection and processing 
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal 
Service on the same day with postage thereon fully prepaid in the ordinary course of business. 
I am aware that on motion of the party served, service is presumed invalid if postal 
cancellation date or postage meter date is more than one day after date of deposit for mailing 
an affidavit.

0 BY E-MAIL OR ELECTRONIC SERVICE (via One Legal Online Court Services): I
served upon the designated recipients via electronic transmission through the One Legal 
system on August 15, 2016. Upon completion of said transmission of said documents, a 
certified receipt is issued to filing party acknowledging receipt by One Legal’s system. Once 
One Legal has served all designated recipients, proof of electronic service is returned to the 
filing party.

0 BY OVERNIGHT DELIVERY by placing the document(s) listed above in a sealed overnight 
envelope and depositing it for overnight delivery at San Diego, California, addressed as set 
forth below. I am readily familiar with the practice of this firm for collection and processing 
of correspondence for processing by overnight mail. Pursuant to this practice, correspondence 
would be deposited in the overnight box located at 530 “B” Street, San Diego, California 
92101 in the ordinary course of business on the date of this declaration.

Anthony Johnson Robin Sassi
716 NE 20th Drive 101 Market Street #414
Wilton Manners FL 33305 San Diego, CA 92101
flvdiversd@gmail.com RJSassi@,ri sassilaw.com
In Pro Per In Pro Per

Michael P. McCloskey 
David J. Aveni
Wilson, Elser, Moskowitz, Edelman &
Dicker LLP
655 West Broadway, Suite 900 
San Diego, CA 92101 
(619)321-6200 
(619) 321-6201 fax 
michael.mccloskev@wilsonelser.com
david.aveni@wilsonelser.com 
Counsel for David Huffman, Richard 
Turner, Manuel Altamirano, David 
Kinney and David Smiljkovich

1
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0 (State) I declare under penalty of perjury under the laws of the State of California that the 
above is true and correct.

Executed on August 15, 2016, at San Diego, Califofm^

Barba^a^bonaEocy
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