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I. 	DISCUSSION 

A. 	Johnson's Claims Arise From Protected Activities 

Johnson's Cross-Complaint triggers the anti-SLAPP statute because, among other things, 

a principal basis for his claims is his allegation Cross-Defendants wrongfully caused Storix to sue 

him. (See Cross-Complaint IN 47, 55, 70). In his Opposition, Johnson attempts to avoid the reach 

of the anti-SLAPP statute by arguing this allegation is merely evidence supporting Johnson's 

claims, not an actual basis for the claims themselves. (Opposition at 3-4.) 

The problem with Johnson's argument is the Cross-Complaint, on its face, specifically and 

repeatedly says the opposite. The Cross-Complaint expressly asserts that the allegation Cross-

Defendants wrongly caused Storix to sue Johnson is one of the bases giving rise to liability for 

breach of fiduciary duty, fraud and conspiracy. Like many complaints, Johnson's Cross-

Complaint includes a general Factual Background section, which in this instance includes 47 

paragraphs of allegations detailing various acts of alleged wrongdoing. This background section 

includes Johnson's allegations that Cross-Defendants wrongfully caused Storix to sue him. (See, 

e.g., Cross-Complaint ¶¶ 47, 50.) But the Cross-Complaint's allegations on this issue are not 

limited to the general background section. Each of Johnson's causes of action then specifically 

enumerate the specific wrongful acts that form the basis for liability on that claim. In each 

instance, the claim expressly says it arises in part due to Cross-Defendants' alleged acts in 

causing Storix to sue Johnson without authority. 

The First Cause of Action, for breach of fiduciary duty, states: 

Cross-Defendants . . . knowingly acted against the best interests of Cross-

Claimant and breached their respective fiduciary duties in connection with the 

acts described above, including . . . by acting in concert to file suit in the name of 

Storix without approval for the purpose of causing economic harm to Johnson. 

(Cross-Complaint ¶ 60 (emphasis added).) 

Similarly, the Second Cause of Action, enumerates specific representations that are the 

bases for liability for fraud. That claim alleges: 

1 
CROSS-DEFENDANTS' REPLY IN SUPPORT OF SPECIAL MOTION TO STRIKE 

Anthony
Highlight



Cross-Defendants . . . falsely represented to Johnson that security measures were 

required of him was true [sic] when they had no intention of implementing the 

updates to the software improvements he developed, falsely represented they had  

authority to sue Cross-Claimant in the name of Storix, and concealed that they 

were attempting to oust him from Storix and force him to give up his remaining 

shares." 

(Cross-Complaint ¶ 70 (emphasis added.) 

On top of this allegation, the Second Cause of Action also separately alleges the fact 

Cross-Defendants caused Storix to sue him as a basis for his damage under the fraud claim. (See 

Cross-Complaint ¶¶ 74, 75.) Thus, it is unavoidable that Johnson's allegation regarding the 

wrongful lawsuit is not merely incidental evidence supporting his claim, but rather a basis for the 

claim itself to have arisen. 

Finally, the Third Cause of Action, for conspiracy, also specifically alleges the wrongful 

lawsuit against him as a foundational basis for that claim. That cause of action alleges: 

Cross-Defendants entered into an agreement and/or understanding, and otherwise 

conspired with each other and others as yet unnamed to tortuously deprive 

Johnson of his shares in Storix, create a hostile work environment for Cross-

Defendants forcing him to resign, and causing a suit to be filed against Johnson 

without approval of Storix. 

(Cross-Complaint ¶ 78 (emphasis added).) 

In short, each of Johnson's claims allege Cross-Defendants are liable because Cross-

Defendants wrongfully caused Storix to sue Johnson. This allegation is not merely "evidence" 

supporting the claim, but a key reason why Johnson alleges liability arises in the first place. 

Finally, to the extent there can be any remaining doubt regarding the anti-SLAPP statute's 

applicability here, that doubt must be resolved in favor of Cross-Defendants because the anti-

SLAPP statute expressly states that it must be "construed broadly." See Cal. Civ. Proc. Code § 

425.16(a). Because the alleged filing of a lawsuit against Johnson is a basis for Johnson's claims, 

and because it is undisputed that filing a lawsuit is activity protected under the anti-SLAPP 
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statute, see Philipson & Simon v. Gulsvig, 154 Cal. App. 4th  347, 358 (2007), step one of the two-

step anti-SLAPP process is satisfied.1  

B. 	Johnson Failed To Establish A Probability Of Prevailing On His Claims.  

Because Cross-Defendants have demonstrated Johnson's Cross-Complaint is based on 

activity protected under the anti-SLAPP statute, the burden shifts to Johnson to establish there is a 

probability he will prevail on his claims. See Cal. Civ. Proc. Code § 425.16(b)(1). To satisfy this 

burden, Johnson must show not only that the Cross-Complaint is legally sufficient, but also that it 

is supported by a prima facie showing of facts that could support a favorable judgment. See 

Kenne v. Stennis, 230 Cal. App. 4th  953, 962 (2014). Johnson has failed to satisfy this burden for 

numerous reasons. 

1. 	Cross-Defendants' Motion Must Be Granted On All Claims Because 

None of Johnson's "Evidence" Is Admissible. 

Most importantly, Johnson has failed to satisfy this burden because none of his proffered 

"evidence" is admissible. To satisfy the second step of the anti-SLAPP process, the plaintiff must 

demonstrate a probability of success based on evidence that is admissible. See Tuchscher Dev. 

Enters., Inc. v. San Diego Port Dist., 106 Cal. App. 4th  1219, 1236 (2003). If the plaintiff's 

evidence is inadmissible, plaintiff has failed to meet his burden, and the anti-SLAPP motion must 

be granted. See, e.g., Schaffer v. San Francisco, 168 Cal. App. 4th  992, 1004-05 (2009). 

Here, the only evidence Johnson proffered is through his own declaration. However, the 

entire declaration is inadmissible because Johnson failed to swear the declaration is true under the 

penalty of perjury of the laws of the State of California. 

This allegation — that Cross-Defendants are liable because they wrongfully caused Storix to sue Johnson — is 
sufficient by itself to trigger application of the anti-SLAPP statute. However, as discussed in detail in Cross-
Defendants motion, the anti-SLAPP statute also is implicated because of the many allegations throughout the Cross-
Complaint that Cross-Defendants are liable because of statements made during litigation against Johnson. (See Cross-
Defendants Memo of Points and Authorities at 7-8.) In response, Johnson argues these litigation statements are only 
"incidental[ly] mention[ed]" and thus do not cause the anti-SLAPP statute to be triggered. (Opposition at 5-6.) These 
statements are not merely incidental. First, they feature prominently throughout the Cross-Complaint, and thus form a 
significant part of Johnson's claims. (See Cross-Complaint ¶¶ 40, 41, 42, 47, 50, 52-53, 57.) More importantly, some 
of Cross-Defendants' alleged statements were made in furtherance of their prosecuting a lawsuit against Johnson 
(which the Cross-Complaint refers to as the "Janstor" suit). (Cross-Complaint IN 47, 50, 53.) The Cross-Complaint 
specifically points to his need to defend against that suit as an item of damage from which his claims arise. (See, e.g., 
Cross-Complaint ¶ 75.) 
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California requires that declarations be sworn to be true under California's perjury laws. 

Under California Code of Civil Procedure 2015.5, when a declaration is executed outside of the 

State, the declarant must certify it is true under penalty of perjury "under the laws of the State of 

California." Cal. Civ. Proc. Code § 2015.5. The California Supreme Court has affiimed that this 

language, "of the laws of the State of California" is absolutely and strictly required when the 

declaration is executed outside of the State. In Kulshrestha v. First Union Commercial Corp., 33 

Cal. 4th  601 (2004), the plaintiff executed a declaration outside the State, and while the 

declaration stated it was signed under penalty of perjury, it failed expressly to add the phrase 

"under the laws of the State of California." The Supreme Court held that under C.C.P. Section 

2015.5, this language is mandatory, and without it, the declaration is inadmissible and cannot be 

considered as evidence. See id. at 610-11; 618. The Supreme Court specifically rejected the 

plaintiff's argument that his declaration "substantially complied" with the statute's requirement. 

See id. at 610-11. 

Here, Johnson failed to invoke California's perjury laws as required. Instead, he only 

referenced federal perjury law, which is irrelevant and inapplicable here. (See Declaration of 

Anthony Johnson dated Jan. 13, 2017 at 6.); see Bombardier Recreational Prods., Inc. v. Dow 

Chem. Canada ULC, 216 Cal. App. 4th  591, 604 (2013) (holding declaration signed under penalty 

of perjury under the laws of the United States, rather than under California law, did not comply 

with Section 2015.5 and was properly found to be inadmissible). Consequently, his declaration is 

inadmissible in California courts, and it must be rejected in total here. 

Although this may seem a harsh result, the blame for that outcome falls squarely on 

Johnson. Johnson previously made this exact same error in a prior declaration filed in this case. 

In response, Storix pointed out the problem with Johnson's declaration, described precisely what 

language needed to be included in the declaration for it to be effective, and cited both to Section 

2015.5 and to the Supreme Court's decision in Kulshrestha. (See Storix, Inc.'s Opposition to 

Anthony Johnson's Motion For Writ of Mandate dated Sept. 2, 2016, at 7-8. In light of the 

importance of the fact Johnson previously was placed on notice of this issue, a copy of Storix's 
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brief is attached for the Court's convenience as Exhibit 1 to the Declaration of David J. Aveni 

filed concurrently herewith.) 

Moreover, this anti-SLAPP motion was filed almost seven months ago. Johnson had more 

than enough time to prepare his opposition and supporting evidence in an adequate manner In 

fact, this motion was scheduled to be heard last October, and the hearing was delayed at 

plaintiffs request at the last minute when he substituted in his current counsel, Minz Levin Cohn 

Ferris Glovsky and Popeo, to represent him. Cross-Defendants agreed to the delay to give Minz 

Levin adequate time to prepare an Opposition on his behalf. In light of the fact Johnson (1) has 

had plenty of time to prepare his declaration, (2) has highly competent counsel to represent him, 

and (3) was previously placed on notice in this same case of the requirement that any declaration 

signed out of state invoke the perjury laws of the State of California to be valid, Johnson has no 

excuse for his failure to comply with Section 2015.5. 

Under Section 2015.5 and the Supreme Court's holding in Kulshrestha, Johnson's entire 

declaration is inadmissible. Because Johnson thus has not presented any admissible evidence to 

show he has a probability of prevailing on his claims, Johnson automatically has failed to satisfy 

his burden under step two of the anti-SLAPP process. As a result, Cross-Defendants' motion 

must be granted. 

2. 

	

	Cross-Defendants' Motion Must Be Granted On All Claims Because 

Johnson Made No Effort To Show Why His "Evidence" Demonstrates 

A Probability of Prevailing On His Claims. 

Even putting aside the inadmissibility of Johnson's evidence, there is another foundational 

reason Johnson has failed to satisfy his burden of demonstrating a probability of success —

namely, Johnson has done nothing to explain why his declaration and the stack of exhibits 

attached to it show he has a probability of success on each claim. Johnson's Opposition does not 

provide any argument on probability of success that is in any manner tied to the purported 

evidence he filed. Johnson merely filed 131 pages of evidence, containing his declaration and a 

number of exhibits, and left it to counsel for Cross-Defendants and for the Court to divine how 

that evidence relates to his claims. But Johnson cannot simply dump a pile of paper labeled as 
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evidence on Cross-Defendants and the Court, without explanation, and consider his burden of 

proof to be satisfied.2  See Tuchscher Development Enterprises, Inc. v. San Diego Unified Port 

District, 106 Cal. App. 4th  1219 (2003) (holding plaintiff failed to satisfy its burden under step 

two of the anti-SLAPP analysis because, among other things, the plaintiff failed to explain how its 

evidence showed its claims had a probability of success on the merits). 

In the section of Johnson's brief arguing Johnson has established a probability of success 

on his breach of fiduciary duty claim, there is absolutely no discussion of Johnson's evidence at 

all. There are only a handful of sentences dedicated to why Johnson believes Cross-Defendants 

breached their duty, and those sentences are conclusory, with citations only to Johnson's 

unverified Cross-Complaint. (Opposition at 7:15-21.) There is no discussion of Johnson's 

declaration or any of the exhibits thereto, nor is there even a citation to that purported evidence. 

The unverified Cross-Complaint is not admissible evidence, see Jewish Defense Org., Inc. v. 

Superior Court, 72 Cal. App. 4th  1045, 1055 (1999), and thus cannot establish a probability of 

success under the anti-SLAPP statute. 

Johnson's discussion of his probability of success on his fraud claim is similarly void of 

any discussion of, or citation to, his purported evidence. Again, the only citations are to 

conclusory allegations in the unverified Cross-Complaint. (Opposition at 9-10.) 

Finally, Johnson's single paragraph discussing the probability of success of his conspiracy 

claim contains a single citation, without explanation, to one paragraph of Johnson's declaration, 

and to a handful of exhibits. But the cited paragraph in the declaration has nothing to do with the 

point for which it is cited. The relevance of the cited exhibits also is unclear and is unexplained. 

Johnson's Opposition regarding his probability of success on his conspiracy claim thus is 

conclusory and lacks the required evidentiary support. 

2 	Johnson's failure to provide any explanation as to how his purported evidence demonstrates a probability of 
success on the merits is particularly unfair and prejudicial given that Johnson has had almost seven months to prepare 
his Opposition since the motion was tiled. Cross-Defendants, in contrast have only a few days to analyze Johnson's 
Opposition and his purported evidence and prepare their reply brief to this and the other two diapositive motions 
scheduled to be heard on the same day. In light of these time constraints, it is particularly unfair for Johnson to try to 
cast onto Cross-Defendants (and onto the Court, which is burdened by a high caseload), the burden of determining how 
his purported evidence links to his claims. 
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Compounding this problem is the fact much of Johnson's evidence seems irrelevant to the 

issues in his Cross-Complaint. For example, some exhibits relate to the incident at Storix's office 

that resulted in Johnson filing a separate (now consolidated) lawsuit against Cross-Defendants for 

false imprisonment, assault, battery, and infliction of emotional distress. The issues in that suit do 

nothing to establish Johnson has a probability of success on the merits in the present suit, and 

Johnson does nothing to explain to the contrary. Much of the testimony Johnson provides, and 

other exhibits he attaches, similarly are irrelevant to proving a probability of success.3  

The bottom line is that even if Johnson's declaration was considered by the Court, 

Johnson has done nothing to satisfy his burden to demonstrate through admissible evidence that 

he has a probability of success on each claim. Cross-Defendants motion thus should be granted. 

3. 	Johnson Did Not Show A Probability Of Prevailing On His Breach Of 

Fiduciary Duty Claim. 

Johnson's Cross-Complaint alleges Cross-Defendants engaged in four wrongful acts that 

were breaches of their fiduciary duty. The first of these is Johnson's allegation Cross-Defendants 

caused Johnson to resign his Storix employment by creating a hostile work environment. Cross-

Defendants have argued Johnson cannot prevail on this claim because employer/employee 

relationships, absent exceptional circumstances not present here, are not fiduciary relationships, 

and because Johnson has not alleged facts that could constitute a hostile work environment. (See 

Cross-Defendants' Memo of Points and Authorities at 10-11.) 

Johnson responds to this argument simply by stating, "Cross-Defendants try to create an 

employer/employee relationship where there is none, then ignore any fiduciary duty owed 

Johnson other than that of an employer/employee." (Opposition at 7.) Johnson appears to assert 

the fiduciary duty at issue does not arise from an employer/employee relationship, but rather from 

Johnson's status as a shareholder. (See id.) The problem with that position is Johnson's failure to 

3 	Johnson's declaration also suffers from numerous other evidentiary problems. For example, much of 
Johnson's testimony in his declaration is stated on information and belief, or is simply a statement of his personal 
opinion about Cross-Defendants' motives or alleged liability. (See Johnson Decl., ¶¶ 28, 30, 32, 33, 35, 36, 37, 43.) 
None of this testimony shows Johnson has a probability of prevailing on his claims. Rather than providing admissible 
evidence and a roadmap in his brief as to how that evidence establishes the probable validity of his claims, Johnson 
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provide any argument or more importantly, citation to authority, showing the fiduciary duties 

Cross-Defendants owe as "directors, officers, and/or shareholders", (Opposition at 7), somehow 

include a duty to ensure Johnson, as a shareholder, is free from a hostile work environment. 

There is no such duty, and Johnson has done nothing to demonstrate such a duty exists. 

Johnson also fails to respond to Cross-Defendants' argument that a hostile work 

environment claim can only arise from "the existence of severe or pervasive and unwelcome 

verbal or physical harassment because of a plaintiff's membership in a protected class," and no 

such facts are alleged here. Sischo-Nownejad v. Merced Community College Dist., 934 F.2d 

1104, 1109 (1991) (superseded by statute on other grounds). Through his silence on this issue, 

Johnson concedes that even if there was a fiduciary duty not to create a hostile work environment, 

no such hostile work environment could be shown (nor has it been shown) to exist here. 

Next, Cross-Defendants argued Johnson lacks standing to prosecute his breach of 

fiduciary duty claim regarding Cross-Defendants actions as directors and officers because those 

allegations would result in injuries to the corporation and shareholders as a whole, not to Johnson 

as an individual. In response to this point, Johnson actually appears to concede Cross-

Defendants' alleged actions would affect all shareholders. Johnson simply says that isn't his 

fault, and thus for some reason, his claim should not be dismissed. Johnson says he "cannot be 

faulted for the fact that the Cross-Defendants' reckless actions to cause harm to Johnson also 

affected their own pocketbooks." (Opposition at 8.) The rest of Johnson's argument on this issue 

is a series of conclusory statements that, even though the alleged halm was suffered by the 

company, Johnson believes he was harmed even more, and thus he should be allowed to pursue 

his direct claims on top of his related derivative claims. (See id.) 

Yet again, Johnson's argument lacks citation to authority, or any actual legal argument 

showing why he is entitled to pursue his direct claims even though, as he concedes, any harm 

would have been suffered by all shareholders. California law is clear on this point, see Jones v. 

H.F. Ahmanson & Co., 1 Cal. 3d 93, 106-107 (1969), and as a result, Johnson's claim must fail. 

effectively has provided a random assortment of unorganized statements and personal beliefs on the case, along with 
various exhibits of unclear relevance to the claims at issue. 
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Cross-Defendants also asserted Johnson's claim that Cross-Defendants tried to "oust" him 

so they could take his Storix shares fails because Johnson still has his stock — and thus even if his 

claims are true, he cannot show he suffered any damage. In response, Johnson argues (without 

citing any supporting evidence) he suffered a variety of other alleged damages.4  Yet again 

Johnson has failed to satisfy his burden of demonstrating a probability of success on his claim 

because he provides no argument, tied to evidence, to show how else he was "ousted" from 

Storix, how that constitutes a breach of fiduciary duty (as opposed to Cross-Defendants' mere 

exercise of their rights and duties as officers, directors, and shareholders of Storix), and how 

Johnson suffered any of the resulting damage he references in his Opposition.5  

4. Johnson Did Not Show A Probability Of Prevailing On His Fraud 

Claim. 

Cross-Defendants have filed a separate demurrer to Johnson's fraud claim, which 

addresses the same legal issues regarding Johnson's fraud claim as the present anti-SLAPP 

motion. Because the legal issues regarding that fraud claim are identical in the demurrer and the 

anti-SLAPP motion, Cross-Defendants' reply in support of the demurrer (which is being filed 

concurrently) addresses the arguments in Johnson's Opposition in much greater detail. To avoid 

repetition, the reply in support of that demurrer is incorporated herein by reference. 

5. Johnson Did Not Show A Probability Of Prevailing On His Conspiracy 

Claim. 

Finally, Johnson failed to show a probability of prevailing on his conspiracy claim. 

Johnson's Opposition claims Cross-Defendants' anti-SLAPP motion did not raise any argument 

the conspiracy claim was legally deficient, and thus, Johnson argues, Cross-Defendants "have 

4 	As just one example, Johnson argues "Cross-Defendants cut off all profit distributions to shareholders nearly 
two years ago, diverting all company funds toward litigation against Johnson instead." (Opposition at 9.) But first, it is 
unclear how this has anything to do with "ousting" Johnson from Storix. Further, Johnson fails to demonstrate why 
Cross-Defendants' alleged decision to spend Storix funds on litigation rather than on shareholder distributions somehow 
constituted a breach of their fiduciary duty. 

5 	Cross-Defendants also argued the litigation privilege prevents Johnson from satisfying step two of the anti- 
SLAPP process based on the various statements the Cross-Complaint alleges Cross-Defendants made during litigation. 
Johnson appears to concede that point, simply arguing instead that the statements alleged in the Cross-Complaint are 
incidental to Johnson's claims, and thus are not being relied on to demonstrate a probability of success. 
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conceded to Johnson's argument and its legal deficiency." (Opposition at 12.) Johnson is wrong 

for two reasons. 

First, Johnson's stance reflects his lack of understanding of the two-step anti-SLAPP 

process, and the burden he alone carries under step two of that analysis. Cross-Defendants carry 

the burden under the first step of the process, to show the claims arise from protected activity. 

But once Cross-Defendants make that threshold showing, the burden shifts to Johnson to establish 

a probability of success on each claim, including the conspiracy cause of action. See Navellier v. 

Sletten, 29 Cal. 4th  82, 88 (2002). Again, Johnson has failed to provide any admissible evidence 

in support of his conspiracy claim, and he has failed to explain why the limited, non-admissible 

evidence he did provide satisfied his burden, so the conspiracy claim must be dismissed. 

In addition, conspiracy is not an independent cause of action, but rather is a legal doctrine 

by which liability for a tort is imposed on those who were part of a common scheme. As such, 

conspiracy requires some other underlying valid tort claim. See Applied Equip. Corp. v. Litton 

Saudi Arabia Ltd., 7 Cal. 4th  503, 510-511 (1994). Here, because Johnson's other claims fail, 

there is no independent underlying tort on which the conspiracy allegation can be based, and 

Johnson's conspiracy claim thus automatically fails as well. 

II. CONCLUSION  

For the foregoing reasons, Cross-Defendants respectfully request the anti-SLAPP motion be 

granted. 

Dated: January 20, 2017 

By: 
Michael P. McCloskey, Esq. 
David J. Aveni, Esq. 
Attorneys for Defendants/Cross-Defendants 
DAVID HUFFMAN, RICHARD TURNER, 
MANUEL ALTAMIRANO, 
DAVID KINNEY, and DAVID SMILJKOVICH 
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