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INTRODUCTION 

This appeal follows trial of a copyright infringement and declaratory relief 

action between closely-related parties. Appellant Anthony Johnson, (“Johnson”) is 

the author of the software product, “SBAdmin”, for which he obtained a federally-

registered copyright 1999. [AR VII:1359-1362.] Johnson sold SBAdmin as a sole 

proprietor, operating under the D.B.A “Storix Software”. [AR VII:1357.1.]  In 

2003, Johnson formed Appellee Storix, Inc. (“Storix”) to continue the same 

business of selling SBAdmin under a corporate entity. [AR VII:1363-1364.] 

Johnson was the President, CEO, and sole shareholder of Storix until September 

2011.  

Due to what was expected to be a terminal illness, Johnson gifted 60% 

ownership of Storix to four (4) long-term employees in 2011, who elected 

themselves to all board and officer positions. [AR VII:1371.]  In 2013, after a 

miraculously recovery, Johnson returned to Storix to update the software which 

had been neglected in his absence. Johnson finally quit in May 2014 when the 

hostile environment created by his former employees became unbearable. [SER 

I:98 (1SER36).]1  Johnson remained fiercely protective of the integrity of 

SBAdmin, and threatened to withdraw Storix’s license to sell his software if he 

                                                 
1  For ease of reference, this Reply Brief references the Supplementary Excerpts of 

Record (SER) by volume and page number (Respondent’s brief referenced 
exhibit number). 
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was not allowed control of its development. [SER I:107; SER I:112-113] Storix 

responded by claiming ownership SBAdmin, including all pre-incorporation works 

[AR VIII:1547-1550], forcing Johnson to file this lawsuit or abandon all rights to 

his life’s work.   

The district court first erred in denying Johnson’s motion for summary 

judgment as a matter of law, holding that there were disputable issues of fact 

regarding a transfer of ownership.  The district court further erred in denying 

Johnson’s Motion for New Trial based on plain error substantially affecting 

Johnson’s rights. Finally, Johnson appeals the district court’s decision to award 

Storix attorney fees.  

I. FACTUAL BACKGROUND 

A. Summary Judgment and Trial 

 On October 30, 2015, the district court heard both Johnson and 

Storix’s motions for summary judgment. Storix admitted it possessed no written 

transfer agreement, but based their ownership claim on one vague sentence in an 

internal Storix 2003 Annual Report (“Annual Report”), stating “All assets from 

Storix Software were transferred to Storix Inc, as of its incorporation of February 

24, 2003.” [AR II:194; AR VII:1324.] Although the parties disputed whether the 

words “all assets” in the report were intended to encompass Johnson’s personal 

copyright, the fact that the report was not an instrument of conveyance and was not 
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signed by Johnson in his capacity as the copyright owner were undisputed. The 

district court nevertheless decided there were “numerous triable issues of material 

fact regarding ownership.” [AR VI:1270 at 21.] 

The copyright case was tried in December 2015, and the jury confirmed that 

Johnson obtained a federal copyright registration to SBAdmin. The jury was 

misled, however, by ambiguous and erroneous jury instructions regarding the legal 

requirements for a copyright ownership transfer. Storix presenting extrinsic 

evidence, not to show Johnson how or when Johnson allegedly transferred his 

copyright to Storix, but to show he intended to do so when Storix was first 

incorporated.  

The district court stated repeatedly that Johnson’s claims were objectively 

reasonable and his case was not frivolous throughout trial. [AR I:15; SER II:370-

371,373,434.]  However, Storix was awarded attorney fees based on the court’s 

later opinion of Johnson’s motivation and need for deterrence. [AR I:4-19].  

B. Johnson’s Continuous Ownership of the SBAdmin Software 

1. No Writing Exists Transferring SBAdmin Copyright to Storix  

Storix bases its entire claim of ownership on a few words in the Storix 2003 

Annual Report: “all assets from Storix Software were transferred to Storix Inc.” 

Rather than referring to the Annual report as an instrument of conveyance, contract 

or agreement, Storix refers to it as “memorandum reflecting on a transfer” [AOB 
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pp. 16, 28, 30, 33-35, 44-46], and that “all assets” should be broadly interpreted to 

include the copyright. [RB pp.13, 36, 42, 45.]  In reality, Johnson didn’t actually 

transfer any assets to the corporation. Storix Software was just a D.B.A., not a 

business entity even capable of owning assets.2 Johnson implicitly granted the 

corporation use of what it needed, including the license to sell his software. During 

these proceedings, Storix and the district court never considered the Annual Report 

a contract or agreement between parties. Storix does not possess a writing which 

satisfies Section 204(a) of the Copyright Act (“Section 204(a)”), but relies on 

Johnson’s “course of conduct, usage of trade, and course of performance” to define 

both the meaning and intent of the Annual Report. It was an report, not an 

agreement. No amount of extrinsic evidence can change that fact.  

2. Extrinsic Evidence Does Not Prove Johnson Transferred His 
Personal Assets to Storix  

Storix misled the district court and the jury into believing extrinsic evidence 

can be used to clarify the purpose of a document, versus the meaning of its content. 

Extrinsic evidence may be used to clarify the terms of an agreement, and therefore 

the copyright owner’s intent. Extrinsic evidence cannot be used to create an 

agreement from a report involving no parties. Should this Court disagree, it should 

                                                 
2 At MSJ, Storix also attempted to claim ownership by way of a “de facto merger, 

particularly in light of Johnson’s own use of the word ‘acquisition’ to describe 
the transition”. Storix Inc. could not legally “acquire” Storix Software. 
[VII:1311.] 
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first examine the meaning and purpose of the extrinsic evidence to determine if 

their intent establishes Johnson’s clear intent to transfer his copyright ownership.  

a) Copyright Notices Do Not Prove Johnson Transferred 
Ownership to Storix  

Johnson was the author of SBAdmin and has always sold his software under 

the name “Storix”. It made no sense to notice “Anthony Johnson” as the copyright 

owner when the purpose of the copyright notice was to direct viewers needing 

more information on copyrights and licensing to Storix. Copyright notices are not 

required, but when used in “visually perceptible copies”, may contain “the name of 

the owner of copyright in the work, or an abbreviation by which the name can be 

recognized, or a generally known alternative designation of the owner.” (17 U.S. 

Code § 401; US Copyright Office Circulation 3.2013 [italics added]).  

b) Storix Misconstrued Evidence of Third Party 
Contracts 

Storix refers to two distribution agreements indicating “Storix shall retain all 

right title and interest in the Software and Documentation …” [SER I:24, 30.] 

Storix fails to show what Johnson showed at trial. Those distribution agreements 

were derivatives of agreements created for “Storix Software” prior to Storix Inc. 

The fact that Johnson failed to update a paragraph in these documents doesn’t 

show intent to transfer his copyright ownership to the corporation.  

When quoting Johnson’s email communication with a German lawyer, 
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Storix fails to mention the conversation was about the “STORIX” trademark, not 

the copyrights. Johnson happened to mention that “the company” owned the 

copyright to software containing the trademarked name. Johnson was clearly 

referring to “Storix Software” because he attached to the email a copy of the 1999 

federal copyright certificate indicating the owner as “Anthony Johnson, dba. Storix 

Software”. [AR VII:1359-1360; see SER I:60,62,63.] 

c) Storix Misrepresented Statements by Johnson to 
Employees and Storix Financial Records 

As Storix points out, Johnson instructed employees to change the copyright 

statement on the web site and in new documentation to read “Copyright Storix 

1999-2007 USA”. Those copyright statements applied to the web pages and 

documents where they appeared. He wasn’t instructing them to change the 

copyright statement in the software.  

Unbelievably, Storix repeats the ludicrous conclusion their financial expert 

reached at trial – one which had the jury shaking their heads. Storix claims they 

must own the software because Johnson wasn’t charging Storix for a license. 

Johnson didn’t see the need to charge Storix (himself) for a license to sell his own 

software. It was Johnson’s to do with as he pleased. 

d) Storix Misrepresented Johnson’s Efforts to Sell Storix  

Storix suggests that Storix clearly owns the software because of a statement 

in an email Johnson wrote when proposing the sale of Storix to a third party: “The 
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company acquiring Storix will gain the most comprehensive disaster recovery 

product available for any operating system on the market.” [AR II:204.] Johnson 

clarified the confusion in his trial testimony, noting that he owned both Storix and 

the copyright to the software, so he was free to include the software in the sale of 

the company if he chose. [AR V:1008.]  

ARGUMENT 

I. APPEAL OF THE SUMMARY JUDGMENT  

A. The Summary Judgment Ruling is Appealable 

As the Court of Appeals for the Ninth Circuit has explained, while it would 

be a "pointless academic exercise" to decide after trial whether a factual issue was 

disputed at the summary judgment stage, that concern does not apply to "an error 

of law that, if not made, would have required the district court to grant the [sum-

mary judgment] motion." FBT Productions, LLC v. Aftermath Records, 621 F.3d at 

958 (citing Banuelos v. Construction Laborers' Trust Funds for So. Calif., 382 

F.3d 897, 902.)  "[A] denial of a motion for summary judgment may be appealed, 

even after a final judgment at trial, if the motion involved a purely legal question 

and the factual disputes resolved at trial do not affect the resolution of that legal 

question." United Techs. Corp. v. Chromalloy Gas Turbine Corp., 189 F.3d 1338, 

1344 (Fed. Cir.1999). 
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B. Johnson’s Briefing and Record Adequately Permits Review of the 
Summary Judgment Order 

Storix claims “Johnson’s Statement of the Case and evidence urged to 

support reversal of the order denying summary judgment is neither complete, nor 

confined to what was before the district court when it denied summary judgment 

for both parties.” [RB, p.23-24]3  Many of the exhibits provided dispute the order 

denying retrial and/or the award of attorney fees, so not all exhibits provided for 

this appeal are relevant to the argument for summary judgment. The district court 

was provided at the summary judgment hearing the evidence necessary to properly 

return a ruling, as a matter of law, in favor of Johnson as to the ownership of the 

SBAdmin software. Storix objects to one of Johnson’s 2012 estate documents [AR 

VII:1368] which was proffered and discussed extensively at summary judgment. 

[SER II:201-203; SER II:240-241; SER II:262.]  The document proves Johnson 

could not have transferred his copyright to Storix in 2003 because he transferred 

the copyright into his Trust nine (9) years later.4  Storix disputes the authenticity of 

this document because Johnson failed to include it in the trial exhibits.  
                                                 
3 Storix chose not to follow FRAP Rule 30(b) in its SER by referencing exhibit 
numbers (i.e. “1SER-Tab-13”) instead of page numbers, then combined 2 volumes 
one document.  
4 Storix contradicts its key argument (that “all assets” in a writing need only be 
broad enough to include a copyright”) when disputing the words Johnson used to 
transfer the copyright to his Trust because “Intellectual and other property related 
to the business of Storix software” “doesn’t have the word ‘copyright’ in it.” [SER 
II:202.] 
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A few exhibits provided at the MSJ may have been referenced indirectly. As 

Storix points out, “AOB p.18” a paragraph in the Order Denying Plaintiff’s Motion 

for Retrial which itself refers to the Annual Report [AR II:91:6-22.]  In regards to 

the appellant’s responsibilities in preparing the Appendix and exclusion of 

material, FRAP Rule 30(a)(2) states “Parts of the record may be relied on by the 

court or the parties even though not included in the appendix.”   

C. Johnson Moved For Summary Judgment on Proper Grounds 

Johnson and Storix filed cross-motions for summary judgment on the issue 

of copyright ownership. [AR VII:1291-1323; AR VII:1328-1357.]  Storix claims 

that Johnson is now raising arguments which were not the basis for his summary 

judgment motion. The decision of the district court to deny summary judgment on 

the copyright ownership issue is the basis of this appeal. [AR II:88-94.] 

Storix claims ownership of Johnson’s copyright by way of an ownership 

transfer of his original works. Johnson has always argued that the Annual Report 

does not satisfy the strict requirement of Section 204(a) of the Copyright Act. 

Johnson is not precluded from providing additional facts to support his consistent 

argument that no ownership transfer occurred.  

II. JOHNSON IS ENTITLED TO A NEW TRIAL 

Johnson brought a motion for new trial under F.R.C.P. Rule 59. [AR II:146-

169.] Johnson argued that the legal issue of Section 204(a)’s satisfaction should not 



10 
 

have been submitted to the jury. [Id.] Johnson also argued that the evidence could 

not support a finding that Section 204(a) was satisfied in light of the Annual 

Report. Lastly, Johnson argued that Jury Instruction No. 34 had misinformed the 

jury. [Id.] 

A. Standard of Review: De Novo 

In reviewing the denial of a motion for new trial, questions of law, including 

interpretation of the Copyright Act, are reviewed de novo. See UMG Recordings, 

Inc. v. Shelter Capital Partners LLC, 718 F.3d 1006, 1014 (9th Cir. 2013); Perfect 

10, Inc. v. CCBill LLC, 488 F.3d 1102, 1109 (9th Cir. 2007). The district court 

receives no deference on matters reviewable by de novo review, and this Court 

views the district court’s ruling as if no decision had previously been rendered. 

Barrientos v. Wells Fargo Bank, N.A., 633 F.3d 1186, 1188 (9th Cir. 2011); 

Lawrence v. Dep’t of Interior, 525 F.3d 916, 920 (9th Cir.  2008). Should the Court 

agree with Storix (that this issue should be reviewed with substantial deference), it 

should first consider whether the jury was properly informed as to the relevance 

and weight of the evidence.   

B. The Evidence Does Not Support the Jury’s Verdict 

Storix bases its entire claim of ownership on a single sentence in the Annual 

Report: “All assets from Storix Software were transferred to Storix, Inc., as of its 

incorporation of February 24, 2003.” [AR VII:1324; AR II:194.]  Storix claims 
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this one sentence satisfies the strict transfer requirements of Section 204(a) of the 

Copyright Act because it “memorializes the transfer”. The fact that the Annual 

Report is not a contract or agreement has never been disputed.  

1. The Language in the Annual Report is Vague and Ambiguous 

Storix contradicts itself when claiming the words “transferred all assets” in 

the Annual Report are “facially clear” and “unambiguous” because it contains 

wording “broad enough” to encompass a copyright. [RB p.13, 36, 45.]  Section 

204(a) requires that the writing be clear in order to comport with the statute’s 

directive to “enhance the predictability and certainty of copyright ownership” by 

“ensur[ing] that the creator of a work will not give away his copyright 

inadvertently”. Bangkok Broad. & T.V. Co. v. IPTV Corp., 742 F. Supp. 2d 1101, 

1111 (C.D. Cal. 2010) (quoting Effects Associates, Inc. v. Cohen, 908 F.2d 555, 

557 (9th Cir. 1990).)   

Remarkably, Storix further contradicts their key argument when confronted 

with the estate document in which Johnson transferred the copyright ownership to 

his living trust in 2012. [AR VII:1368.] Suddenly, Storix claims “That document 

doesn’t have the word ‘copyright’ in it. It refers generally to intellectual property”. 

[SER II:202:3-5.] 

2. The Annual Report Cannot be Likened to Any Cases 
Cited by Storix 

Every case referenced by Storix throughout the litigation involved 
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transactions between different parties. Storix misinterprets Welles v. Turner Entm’t 

Co., 503 F.3d 728, 737 (9th Cir. 2007) and other cases which involve interpretation 

of a contract or agreement, not a “memorandum of the transfer”. [RB, p.30.]  In 

Welles, the district court’s summary judgment was vacated “because the contract's 

interpretation may turn on the credibility of extrinsic evidence” Welles at 737 

[emphasis added].  “If the language is ambiguous, or susceptible to more than one 

reasonable interpretation, we may consider extrinsic evidence in interpreting the 

agreement.” Id at 735 [emphasis added.]  Likewise, Storix tries to misconstrue 

Johnson’s reference to a “purely internal memo” in Lyrick Studios, Inc. v. Big Idea 

Productions, Inc., 420 F.3d 388 (5th Cir. 2005). [RB, p.33.]  Lyric involved 

internal email communications which, although they involved an agreement, still 

did not satisfy Section 204(a) because they were never intended for distribution.  

The Annual Report was admittedly not “purely internal” since, if Johnson had not 

been the only shareholder, it could have been seen by others. But, unlike Lyrick, 

the Annual Report clearly was not an agreement, nor did it even reference one.  

The Annual Report didn’t involve a transaction, and there were no parties, terms or 

contractual language to be interpreted. [AR II:194] 

3. A Note of Memorandum Must Be Contemporaneous with the 
Transfer of the Copyright 

Although Storix provides no evidence of an actual transfer of the copyright, 

they claim the Annual Report is a “memorandum of transfer”. Storix does not say 
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what transfer this memorandum refers to. The Annual Report vaguely refers to a 

transfer of assets which purportedly occurred at the time Storix was incorporated, 

but the Annual Report was written over a year later. [AR II:194] 

Storix points to Magnuson v. Video Yesteryear, 85 F.3d 1424-1429 (9th Cir. 

1996) [RB, pp.35-36, 38-39], referring to a “written memorandum” executed 

fourteen years after an oral transfer. The document referred to was a 

“Memorandum of Assignment” actually registered with the US Copyright Office. 

In the 11 years Storix claims to have owned all the copyrights before this dispute 

arose, Storix never made any attempt to change the federal registration. Storix was 

assigned the STORIX trademark [AR VII:1367], and the change was registered 

with the US Patent and Trademark Office [AR VII:1365-1366.]  

4. The Non-Existence of a Writing is Undisputed 

Extrinsic evidence was not offered to prove the existence of a writing. The 

district court denied of summary judgment on the issue, allowing Storix to present 

extrinsic evidence at trial to represent the Annual Report was intended as an 

instrument of conveyance. This forced Johnson to dispute the document’s 

meaning.  Storix cites the district court’s denial of Johnson’s Motion for New Trial, 

saying “Because the extrinsic evidence was offered to illuminate the meaning of 

the writing and not in lieu of the writing, it was ‘proper. . .to consider extrinsic 
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evidence to determine [what] the parties intended.’” 5  [AR II:91:18-22; SER 

II:346.]  Storix has never disputed the fact that the Annual Report was not an 

agreement and did not in involve any parties. [AR II:194.]  

5. The Fact that Johnson Did Not Sign the Annual Report as the 
Copyright Owner is Dispositive 

At Johnson’s request, the jury instructions were modified to indicate that a 

writing “must be signed by the owner of the rights conveyed.” [AR IV:723-726; 

See also AR II:247.]  The intent was to illuminate the fact that the Annual Report 

was not intended to transfer his rights, else Johnson would have signed it as the 

copyright owner, not the President of Storix. [AR II:194] This important difference  

was not just lost on the jury, but described by Storix as a meaningless technicality.  

Johnson clearly understood the proper means of conveyance of intellectual 

property when he transferred the trademark “STORIX”, previously registered in 

his name, to Storix, Inc. [AR VII:1365-1367.]  In the document assigning his 

trademark to Storix, Johnson signed both in his capacity as the trademark owner 

(transferor) and as President of Storix, Inc. (transferee). [AR VII:1367.]  At 

summary judgment the district court referenced the trademark transfer document 

repeatedly when questioning why Johnson didn’t similarly transfer the copyright. 

[SER II:196:4-7; SER II:199:24-25.] 

                                                 
5 The district court was citing May v. Morganelli-Heumann & Associates, 618 F.2d 

1363, 1369 (9th Cir. 1980) [AR II:91:18-22.]  
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Storix cited Magnuson to challenge Johnson’s argument that a writing must 

be contemporaneous with a transfer. However, in Magnuson, the primary issue was 

over plaintiff’s standing to sue for infringement because he signed a 

“Memorandum of Assignment” confirming an earlier transfer after the corporation 

owning the copyright was dissolved. Id. at 1428.  Magnusen refers to  Eden Toys, 

Inc. v. Florelee Undergarment Co., 697 F.2d 27, 36 (2d Cir.1982),  stating “The 

logic of Eden Toys is particularly compelling in this case, where the conveyance is 

between John Magnuson as CEO of Columbus, and John Magnuson as owner of 

John Magnuson Associates.” Id at 1429. “Thus, the court held, an oral transfer was 

valid where it was affirmed by a subsequent memorandum of transfer executed by 

the copyright owner." Id at 1429. (italics added.)  

C. The Jury Was Not Properly Instructed  

1. Standard of Review: De Novo 

Johnson agrees that this Court reviews jury instructions de novo “for statements of 

law and under an abuse of discretion standard with respect to their formulation”, 

that “the instructions are reviewed not in isolation but ‘as a whole to determine 

whether they are misleading or inadequate to guide the jury's deliberation’”, and 

“[J]ury instructions must fairly and adequately cover the issues presented, and 

must correctly state the law, and must not be misleading.” The jury instructions 

were, as a whole, misleading, inadequate, and contradicted well established law.   
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“An error in instructing the jury in a civil case does not require reversal if 

that error is harmless.” Wall Data Inc. v. L.A. City Sheriffs Dep't, 447 F.3d 769, 

784 (9th Cir. 2006). Clearly, the error was not harmless because it led to an 

improper verdict, forced Johnson to relinquish all control and income from his 

software for three years, and punished him with a substantial attorney fee award.   

2. Johnson Did Not Need to Preserve Objections to Plain Errors in 
the Jury Instructions 

 “Plain Error. A court may consider a plain error in the instructions that has 

not been preserved as required by Rule 51(d)(1) if the error affects substantial 

rights.” F.R.C.P. 51(d)(2).   

The Supreme Court applied this exception in Johnson v. U.S., 520 U.S. 461, 

466 –467, 469–470 (1997), stating “appellate courts, in the public interest, may, of 

their own motion, notice errors to which no exception has been taken, if the errors 

are obvious, or if they otherwise substantially affect the fairness, integrity, or 

public reputation of judicial proceedings.” (citing U.S. v. Atkinson, 297 U.S. 157, 

160 (1936).) 

3. The Jury Instructions Were an Incorrect Statement of Law 

The jury was improperly informed as to the Copyright Act’s meaning of a 

“writing”, which has been widely accepted to be an instrument of conveyance.  

Jury Instruction #33 states that “[a valid transfer] must be reflected in writing, 

which may include a note or memorandum of the transfer.” [SER II:308 (bold 
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added).]  Referring only to a single sentence in the Annual Report, “all assets were 

transferred from Storix Software to Storix, Inc “, the jury had no choice but to 

decide Johnson transferred his copyright when applying Jury Instruction #34 [AR 

II:339; SER II:309] because it appears to be a “memorandum”, “in writing” which 

“reflects a transfer”, using words “broad enough to include a copyright” and signed 

by the “owner” (although not in his role as copyright owner). 

Jury instruction #34 also states “The meaning of terms set forth in a note 

or memorandum of transfer may be interpreted and explained by course of 

dealing or usage of trade or by course of performance.” [bold added.]  This is not 

true. “Course of Dealing and Usage of Trade by Course of Performance” is 

borrowed from the Uniform Commercial Code  Section 1-205 (“UCC205”). 

Course of dealing is applicable to a “sequence of previous conduct between parties 

to a particular transaction.” UCC205(1).  Usage of trade applies only to a 

“transaction in question” to “supplement the terms of an agreement” (UCC205(2)) 

in order to construe the “express terms of an agreement” UCC205(2 & 4). Finally, 

course of performance “shall be used in interpreting the agreement as to that part 

of the performance.” UCC205(6). These contract rules have been broadly applied 

to copyright transfers, but only to clarify of the terms of an agreement. The 2003 

Annual Report, Storix’s only document to be interpreted, is not an agreement.   

To make matters worse, the Jury instruction #34 concludes, “It is for you to 
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decide whether a copyright owner intended to transfer ownership by all the 

evidence in the case.” (bold added.) The jury was instructed that Johnson’s intent 

to transfer his ownership does not need to be clear, just “more probably true than 

not true”. [SER II:276 (jury instruction defining “preponderance of evidence”); 

AR II:334 (jury verdict form).]  

Despite citing these clearly erroneous and misleading instructions, the 

district court denied Johnson’s new trial motion. Without reference to any of 

Johnson’s arguments, the Court simply quoted Jury Instruction No. 34, stating that 

it “was an accurate statement of the law.” [AR II:93.]   

III. JOHNSON’S CLAIMS WERE NOT TIME-BARRED 

Storix claims “The instruction to the jury regarding Section 204(a)’s writing 

requirement had nothing whatsoever to do with Storix’s affirmative defense that 

Johnson’s claims were time-barred.” [RB, p.46.]  They immediately contradict that 

statement by saying “Johnson’s infringement claim was rooted in an ownership 

dispute and therefore his ownership claim must have accrued no more than 3 years 

prior to filing suit in 2014.” [RB, p.46.]   

Once the jury decided that Storix owned all versions of SBAdmin from the 

time it was formed in 2003, it stood to reason they would find Johnson’s claims to 

be time-barred.  
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IV. JOHNSON’S CLAIMS ARE NOT BARRED BY THE WORK FOR 
HIRE DOCTRINE  

Again, if Storix owned all copyrights since it was incorporated in 2003, it 

stands to reason the jury would consider any derivative works created by Johnson 

to be a work for hire. Even so, they would be wrong. The work for hire doctrine is 

used to differentiate between an employee and a contractor, not an owner and an 

employee. Johnson was 100% owner of Storix when it was formed. No one hired 

Johnson, and Johnson didn’t work for anyone.  

Storix argued that Johnson’s having received a W2 and participating in the 

benefit plans of the employees he hired qualifies him as an employee under the 

work for hire doctrine. The district court disagreed with Storix on this issue in its 

order on summary judgment: “Drawing all inferences in favor of the non-moving 

party, the Court denies summary judgment to Defendant Storix on this defense. 

Matsushita, 475 U.S. at 587.” [AR V:1273-1274.] 

V. THE DISTRICT COURT ABUSED ITS DISCRETION IN 
AWARDING STORIX ATTORNEY FEES 

Post-trial in the copyright action, Storix demanded over $1.3M in attorney 

fees and costs from Johnson.  In awarding a substantial portion of attorney fees, the 

district court noted that it “concludes the Plaintiff Johnson's position was 

objectively reasonable, at least through the conclusion of trial, and the Court gives 

‘substantial weight’ to this assessment.” [AR I:9.]  
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A. The Fee Award Based on Johnson’s Motivation and Need for 
Deterrence is Unjustified 

In August 2016, the district court awarded Storix attorney fees in an amount 

of $555,118.64. The award is based entirely on an email Johnson allegedly sent to 

Storix customers a year after the litigation began. In its decision that Johnson’s 

actions demonstrated improper motivation and warranted deterrence, the district 

court cited Storix’s contentions drawn from the same email the district court ruled 

as harmless a year earlier when denying Storix an injunction. The district court’s 

analysis consisted of completely unsubstantiated, false and wildly exaggerated 

assumptions (in bold below) extracted solely from the Declaration of David 

Huffman, Storix’s current President [AR VI:1276-1277]:   

“In this case, Plaintiff Johnson demonstrated that his motives were 
not merely to secure a copyright infringement judgment, but also to 
wrest control of the company from its majority shareholders and to 
force the company to "close its doors." (Doc. No. 66-1, Huffman 
Decl. Ex. D, at 16.) Accordingly, Plaintiff Johnson's motivations 
weigh in favor of Defendant Storix' s request for attorneys' fees.” [AR 
I:9:7-10 (bold added).]  
… 
 “It was inappropriate for Plaintiff Johnson to tell Defendant Storix's 
shareholders to "get the [expletive] out" and to attempt to coerce 
them into surrendering control of the company. (Doc. No. 66-l, 
Huffman Decl. Ex. A, at 5-9.) It was inappropriate for Plaintiff 
Johnson to demand that Defendant Storix's customers stop paying for 
the use of its software in an attempt to prevent Defendant Storix 
from having enough money to continue defending the lawsuit. (Doc. 
No. 66-1, Huffman Decl. Ex. B, at 10-11, Huffman Decl. Ex. D, at 16.) 
It was also inappropriate for Plaintiff Johnson to threaten Defendant 
Storix's directors with the loss of their homes while he was telling 
the customers to stop paying Storix to undermine the company. 
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(Doc. No. 66-1, Huffman Decl. Ex. A, at 5-9, Huffman Dec. Ex. D, at 
16.) This inappropriate conduct should be deterred.” [AR I:14:4-14 
(bold added).] 

 
This opine of Johnson’s character and motivation is hearsay, not conclusions 

drawn from an unbiased examination of the evidence. Johnson’s every attempt to 

draw the district court’s attention to the actual record, circumstances and context of 

partial sentences Storix misconstrued, simply fell on dear ears. Regardless, every 

statement refers to an event occurring more than a year after the litigation began 

but is cited as Johnson’s motivation in bringing the lawsuit.  

The district court concluded its order by stating, “the Court awards 

Defendant Storix with the attorneys' fees it incurred in this case on and after 

October 6, 2015, the date of Plaintiff Johnson's email that sought to convince 

customers to cease paying Defendant Storix so that Defendant Storix would have 

insufficient funds to continue defending the lawsuit. (Doc. No. 66-1, Huffman 

Decl. Ex. 26 B, at 10-11, Huffman Decl. Ex. D, at 16.).”  It was an abuse of 

discretion for the district court to award attorney fees based on the date of this 

email, especially since the email was not relevant to the current action and Storix 

incurred no actual cost or loss of business as a result.6 

                                                 
6 The district court was also aware that Storix was already suing Johnson in State 
court on the same issue. (Storix, Inc. v. Anthony Johnson, et al. (No. 37-2015-
00028262-CU-BT-CTL). Storix has failed to cite any harm after two years, but the 
case is still set for trial in November 2017. 
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B. The District Court Adopted Storix’s False Claim that Johnson Lied 
to Third Parties in its Award of Attorney Fees 

After trial, Storix repeatedly misled the district court regarding Johnson’s 

trial testimony when he stated, “I lied. I admit it. I lied.” Even now, Storix alters 

Johnson’s testimony, saying “When confronted at trial with representations he 

made to third parties when he sought to sell Storix, Johnson stated, ‘My words are 

wrong.’ ‘Yeah, and I lied. I admit it. I lied.’” [RB, p.12.]  Again Storix states, “The 

district court also noted that when confronted at trial with representations Johnson 

had made to third parties regarding Storix owning the SBA copyright, Johnson 

stated: ‘Yeah, I lied. I admit it. I lied.’” [RB, p.17.]  

Storix counsel had been badgering Johnson over a statement he made 

regarding the number of years Storix had been in business. An exhausted and 

frustrated Johnson finally said he “lied”, believing it to be a benign issue.7 Despite 

Johnson’s attempts to set the record straight, the district court repeatedly echoed 

Storix’s fabrication of Johnson’s testimony: “And even he admitted to lying to 

third parties on the stand.” [SER II:340], “It's saying to -- it's lying to third parties.” 

[SER II:436], “it was quite telling on cross examination when he disassembled and 

said ‘All right. I admit it. I lied.’” [SER II:424], “It's all of his behavior after.  It's 

                                                 
7  Johnson said the company had been in business 12 years (combining his sole 
proprietorship with the corporation). Storix insisted Johnson was lying because the 
corporation had been in existence only eight years. 



23 
 

saying to -- it's lying to third parties. … It's admitting on the stand that he lied to 

people.” [AR II:436-437], “When confronted at trial with the representations he 

made to third parties when he sought to sell Storix, Inc., Plaintiff Johnson stated, 

‘Yeah, and I lied. I admit it. I lied.’ (Doc. No. 146, Trial Transcript Vol. II, at 

203).” The district granted Storix attorney fees, concluding: 

“In summary, over the course of many years, Plaintiff Johnson 
repeatedly and consistently stated to third parties that Defendant Storix 
owned the copyright in SBAdmin, which was the company's most 
significant asset. When confronted at trial with the representations he 
made to third parties when he sought to sell Storix, Inc., Plaintiff 
Johnson stated, ‘Yeah, and I lied. I admit it. I lied.’ (Doc. No. 146, 
Trial Transcript Vol. II, at 203).” 8 

In the October 2016, Johnson motioned the district court for reconsideration 

of the attorney fee award, providing about 100 pages of evidence of Storix’s 

litigation misconduct, false and misleading facts influencing to the fee award. Most 

notably, Johnson included the actual trial transcript showing that the alleged “lie” 

was no such thing. Still, in its decision to deny reconsideration of the attorney fee 

award, the district court made no reference to the transcript, but noted:  

“At trial, Johnson admitted a lie. (See Doc. No. 230 at 9.) In his 
motion for reconsideration, Johnson claims that the Court erred by 
misconstruing Johnson’s admitted lie. (Doc. No. 233 at 7-8.) The 
Court does not agree that the lie was misconstrued. However, 
regardless of how the Court construed the lie, the Court’s analysis 

                                                 
8  Interesting, if Storix and the district court are correct in that Johnson lied to third 
parties (when saying Storix owned the software), then they admit that Storix does 
not. 
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would have come out the same. […] To the extent the lie weighs 
against Johnson in general, the lie by itself does not change the 
Court’s analysis.” [bold added.] 

By the district court’s conclusion, the only remaining issue contributing to 

the fee award was Johnson’s alleged motivation and need for deterrence based on 

an email sent more than a year after the litigation began. Storix has since cited 

these district court orders in multiple State court actions against Johnson, denying 

Johnson all income from his remaining 40% share, any access or involvement in 

the company he founded, control over the integrity of his software, and access to 

his company’s financial records for over three years. Johnson has been punished 

enough for trying to protect his rights, and such deterrence would only discourage 

other copyright owners from protecting their own work. 

CONCLUSION 

The judgment regarding copyright ownership should be reversed and the fee 

award vacated as moot. Even if the judgment is not vacated, the fee award should 

be reversed. 
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