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Defendants David Huffman, Richard Turner, Manuel Altamirano, David Kinney, and David 

Smiljkovich (collectively, the "Director/Management Defendants") hereby oppose Anthony 

Johnson's motion for new trial, and motion to set aside and vacate judgments, as follows. 

I. INTRODUCTION  

After a lengthy three-week jury trial, Johnson has had his day in court. Throughout the trial, 

Johnson was afforded considerable latitude to present his case, and in fact Johnson's own testimony 

in the jury trial by itself lasted approximately three days. Johnson's motion seeking a new trial, 

with all of the extraordinary attorneys' fees and expenditures of judicial resaources such a new trial 

would entail, is absolutely unwarranted. 

Johnson's motion is filled with fanciful but untrue summaries of what he believes he proved 

during the trial, despite the outcome that was unequivocally against him But what his motion lacks 

are specific discussions of evidence he claims was wrongly excluded, or any valid argument as to 

why such evidence, if admitted, would have changed the outcome. Johnson's claims of legal error 

are similarly unavailing. It is understandable that Johnson does not like the result — the jury ruled 

against him and in favor of the Director/Management Defendants on every claim. But Johnson's 

motion for a new trial, or to set aside and vacate the judgment, must be denied. 

II. DISCUSSION 

As an initial matter, Johnson's motion must be denied because he failed properly to support 

his motion with a proper affidavit or minutes of the court, as required by a motion for a new trial. 

See Cal. Civ. Proc. Code § 657, 658. This issue is addressed in detail in Storix's Opposition filed 

concurrently. To avoid duplication, Director/Management Defendants join in that argument and 

incorporate it by reference rather than repeating the same basis of that argument here.' 

Turning to the substance of Johnson's motion, without any intention to belittle Johnson's 

motion or the arguments contained therein, it is difficult at times to understand and to follow 

Johnson's arguments. For clarity, and to assist the Court and the other parties, the Director 

1 Director/Management Defendants join in, and incorporate by reference, Storix's entire opposition to Johnson's 

motion. Director/Management Defendants also join Storix in objecting to each of the exhibits Johnson attaches to his 

declaration. The exhibits, which are post-trial documents not admitted into evidence during the trial, are not relevant, 

contain hearsa are not o e authenticated and Johnson made no attem t to la an ade uate foundation for them. 
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Management Defendants' arguments will track each section of Johnson's brief so that it is easier to 

understand how each argument contained herein ties to the arguments made by Johnson. 

A. Alleged "Errors In Law And Surprise" Impacting Johnson's Defense (Johnson's 

Section III A ) 

Section III.A. of Johnson's motion appears to relate solely to his defense of Storix's claim 

against him. As a result, rather than address this section independently, Director/Management 

Defendants join in and incorporate by reference Storix's argument on this section included in its 

concurrently filed opposition. 

B. Johnson's Arguments Regarding Alleged Irregularities Causing "Significant Jury 

Confusion" And Unfair Prejudice To Johnson's Claims And Defenses 

1. Bifurcation of Issues (Johnson's Section III.B.1.) 

Johnson complains the trial was bifurcated and that the Court excluded from the jury trial 

any evidence or comment on damages that were relevant only to the derivative claims. (Johnson 

Motion at 9.) First, Johnson fails to point to any specific evidence he claims was wrongly excluded 

from the jury trial on this basis. Johnson simply provides self-serving conclusory statements about 

what he thinks he proved during the derivative trial. (Johnson Motion at 2-4). His statements are 

unsupported and are wildly inconsistent with the actual evidence from the derivative trial.2  

More importantly, as Johnson recognizes, Johnson's views are inconsistent with the result 

in the derivative trial — the Court disagreed with Johnson as to what the evidence in the derivative 

trial showed on these issues. (Johnson Motion at 4.) The Court ruled against Johnson on all issues, 

and made findings of fact that are contrary to Johnson's own summary of the evidence. Johnson 

does not explain why the jury would reach a different issue from the Court if the same evidence 

was presented to the jury, nor could he do so Johnson's sole argument on this critical question is 

his conclusory statement that if the jury had heard the same testimony and evidence, "they would 

have reached a different verdict." (Johnson Motion at 4.) 

2 As just one example, Johnson asserts he impeached the Director/Management Defendants' industry expert "by 
referring to the expert's own notes on Johnson's expert report ..." (Johnson Motion at 3 n.3.) Johnson ignores the 
fact the expert testified (as he explained during his deposition) that the notes he wrote on Johnson's expert report were 
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In any event, the Court's ruling regarding the division of issues between the bench trial and 

the jury trial was correct. The Court did not bar Johnson from commenting on, or presenting 

evidence regarding, issues relevant to the derivative suit trial. On the contrary, there was a heavy 

overlap between the issues relevant to the jury trial and the derivative suit, and the derivative suit 

itself was raised during the jury trial on many occasions. The ruling Johnson seems to challenge is 

the Court's grant of the Director/Management Defendants' Motion In Limine Number 15, which 

excluded comment or evidence regarding claimed damages that affected all shareholders equally.3  

But the Court's ruling was entirely consistent with the law. 

As the Director/Management Defendants argued in support of this Motion In Limine, when 

an injury is shared by all shareholders equally, the claim must be brought as part of a derivative 

suit, on the corporation's behalf, rather than directly by individual shareholders. An action is 

derivative if "the gravamen of the complaint is injury to the corporation, or to the whole body of its 

stock or property without any severance of distribution among individual holders, or if it seeks to 

recover assets for the corporation or to prevent the dissipation of its assets." Jones v. H.F 

Ahmanson & Co., 1 Cal. 3d 93, 106-107 (1969). An individual cause of action exists only if the 

damages to an individual shareholder were not incidental to damages suffered by the corporation. 

See id. 

Thus, regarding any claimed damage that would affect all shareholders equally, such a 

claim may not be tried to a jury as a direct claim on the shareholder's own behalf, but rather must 

be tried to the bench as a derivative suit brought on the company's behalf. Here, Johnson 

complains he was not allowed to present evidence to the jury that related solely to claims held by 

Storix itself, not by Johnson. Such evidence was properly excluded, in the Court's discretion, 

under Evidence Code section 352, as it would create significant danger of undue prejudice, 

confusion of the issues, and could mislead the jury, as well as consume time in what was already a 

lengthy trial. See Cal. Evid. Code § 352. Similarly, the Court has discretion in the management of 

a summary of his understanding of Johnson's argument, not a statement regarding the expert's own views. Johnson's 
summary of what happened at trial is fanciful. 
3 The Director Management Defendants incorporate by reference the pre-trial briefing and argument on this 
issue and particularly related to their Motion In Limine No 15.  
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cases before it, and carefully structured the order of evidence and bifurcation of issues so the case 

could be heard efficiently and without undue confusion to the jury. The Court's rulings were 

correct, and Johnson has not demonstrated to the contrary. 

2. Alleged Jury Confusion Regarding Parties And Attorneys (Johnson's Section 

III.B.2.) 

Johnson challenges the Court grant of Director/Management Defendants' Motion In Limine 

Number 3, precluding evidence or comment regarding (1) the number of attorneys, (2) the amount 

of attorneys' fees charged by attorneys, or (3) the size of the law firms hired by the 

Director/Management Defendants or Storix. Johnson argues this motion could only "prejudice 

Johnson and encourage jury confusion to Storix's and [the Director/Management Defendants'] 

benefit." (Johnson Motion at 9.) 

As a threshold matter, Johnson's argument fails because Johnson's counsel represented at 

the hearing on this motion that he did not oppose it. Specifically, Johnson's counsel stated at the 

hearing that he did not oppose the motion regarding the size of law firms or the number of 

attorneys. As to the amount of attorneys' fees billed, Johnson's counsel stated Johnson/Sassi seek 

recovery of the amounts paid as part of the derivative suit, and that the amount of the fees billed is 

thus relevant only to the bench trial portion of the case. Johnson's counsel expressly acknowledged 

the amount of attorneys' fees billed was not relevant to the jury trial. 

In short, through his counsel, Johnson waived the challenge to Motion In Limine Number 3 

that he now attempts to argue. Because Johnson withdrew his opposition to that motion, Johnson 

cannot challenge it now. Further, even if Johnson did not waive his argument, Johnson fails to 

explain why the Court's ruling on Motion In Limine Number 3 was incorrect. 

Johnson's argument also fails because the challenged Motion In Limine has nothing to do 

with the harm Johnson alleges he suffered. Specifically, Johnson claims the harm was that the jury 

was confused about the roles of Storix' and the Director/Management Defendants' counsel and 

whether the Director/Management Defendants or Johnson was the plaintiff (Johnson Motion at 9-

10.) But the Motion In Limine regarding the number of attorneys, the amount of attorneys' fees 

9 '1 s11 0 •A III 1 I '1 I I" • '1. 1111:  116 A 1. "1'1 
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confusion over each attorney's role in the case. Any alleged jury confusion about the roles of 

counsel has nothing to do with the challenged ruling on Director/Management Defendants' Motion 

In Limine Number 3. 

In addition, Johnson's sole support for his "jury confusion" argument is Jury Note number 

3, requesting clarification regarding the roles of Messrs. Sullivan and McCloskey. Johnson ignores 

that, upon receiving this note, and after consulting with counsel for all parties, the Court answered 

this question for the jury, clarifying the roles of each counsel in the case. Johnson's attorney did 

not object to the Court's resolution of this issue (nor was there any further evidence of j ury 

confusion after the Court responded to this jury question). Thus, the alleged harm was rectified 

during the trial, and Johnson has waived any objection to the Court's handling of the jury's 

question. Johnson cannot rely on Jury Note number 3 to support his request for a new trial.4  

Next, Johnson argues the jury should have been made aware that as a 40 percent 

shareholder in Storix, he was "forced to bear almost half' of the attorneys' fees for Storix and the 

Director/Management Defendants, while the Director/Management Defendants allegedly paid 

nothing. (Johnson Motion at 10 (Section B.2.a)).) But this issue was covered during the jury trial. 

There was testimony that Johnson was a 40 percent shareholder in Storix, and that Storix not only 

paid its own attorneys' fees, but that it also advanced the attorneys' fees for the 

Director/Management Defendants. In fact, this issue of advancement of fees was covered in detail. 

Thus, the jury had all of the facts regarding the precise topic Johnson complains was excluded—

that Johnson, as a 40 percent shareholder, indirectly through his equity ownership in the company, 

felt the financial consequence of attorneys' fees paid by Storix, and advanced for the 

Director/Management Defendants. To the extent payment reduced profitability, while Johnson 

claims the Director/Management Defendants "paid nothing" (Johnson Motion at 10 (emphasis in 

original), that is not the case. As Storix shareholders, they indirectly bore the same attorneys' fee 

4 Despite Motion In Limine Number 3, there was testimony during the jury trial regarding the various law firms, 
the number of attorneys from those firms, and who they represented. For example, there was considerable testimony 
regarding the number of attorneys from Mr. Sullivan's firm who allegedly were present during a disputed vote of Storix 
shareholders. 

8 
DIRECTOR/MANAGEMENT DEFENDANTS' OPPOSITION TO MOTION FOR NEW TRIAL/VACATE 

JUDGMENTS 
1928224v.1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 



expenses in the same way as Johnson did. In any event, because this topic was covered during the 

jury trial in detail, Johnson's argument is without merit. 

Further, Johnson includes an argument regarding the timing of the undertakings signed by 

the Director/Management Defendants and Storix's advancement of fees. (Johnson Motion at 10.) 

This topic was covered in detail during the jury trial as well. Johnson raises an argument regarding 

the fact that the Director/Management Defendants signed an undertaking in connection with 

Johnson's cross-complaint a year after the cross-complaint was filed. But Johnson ignores the 

considerable testimony on this issue, which was that the Director/Management Defendants signed 

an earlier undertaking in connection with the derivative suit. The testimony was that because the 

same issues were raised in the derivative suit as in the cross-complaint, the undertaking in the 

derivative suit was deemed to be sufficient to advance fees on the cross-complaint as well. A 

second undertaking was signed a year later merely as an exercise in caution, to ensure the 

undertakings were complete, 

Chris Walt, the Director/Management Defendants' expert, testified regarding the 

appropriateness of the Director/Management Defendants' actions in connection with this issue. 

Johnson did not rebut that testimony at trial. Here, Johnson fails to specify any evidence he was 

precluded from raising at trial, or to explain how any further evidence would have changed the 

outcome. Johnson's argument thus fails. 

3. Alleged Preclusion Of References To The Derivative Suit (Johnson Section III. 

B.3.) 

Johnson argues he was prejudiced by the Court's order granting Storix's Motion In Limine 

Number 1, precluding comment or evidence that in connection with the derivative suit, Johnson is 

Storix or that Storix endorses the claims of Johnson or Sassi. First, the Court did not grant this 

motion in limine, its ruling was to reserve any ruling on that motion. (See ROA No. 705, Court 

Order dated January 23, 2018.) Johnson does not point to any actual evidence he was prevented 

from offering during the jury trial. Thus, the whole basis for Johnson's argument is without merit. 

Further, at the hearing on the motions in limine, the Court expressly stated it would not bar 
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jury can be told that Johnson and Sassi filed another lawsuit against the Director/Management 

Defendants, and that the suit can be referred to as a derivative suit. And during the jury trial, both 

Johnson and Sassi testified they filed such a derivative suit against the Director/Management 

Defendants. 

The Court also stated Johnson would be allowed to explain during the jury trial when he 

believed he was acting in the best interests of Storix. The only limitation discussed was Johnson 

would not create confusion for the jury by stating he "is Storix" or he is acting on behalf of Storix 

with regard to his claims in the jury trial.' 

To the extent Johnson is complaining about that limitation, his complaint rings hollow. As 

to his own direct claims in the jury trial portion of the case, Johnson did not represent Storix, nor 

did Storix endorse his claims. On the contrary, Storix was adverse to Johnson in the jury trial 

because of Storix's own claims against him. Any comment or evidence that Johnson represented 

Storix in the jury trial would have been legally incorrect, and would have been properly excluded 

under Evidence Code section 352. 

Johnson argues the jury should have been instructed that "Storix was the real plaintiff in the 

Derivative Suit, that Johnson brought the suit on behalf of Storix, and only Storix stood to gain 

from any relief. (Johnson Motion at 11 (emphasis in original).) Again, however, Johnson was not 

entitled to try the derivative suit to the jury. There is no dispute the derivative suit was properly 

resolved by a bench trial. Thus, even putting aside whether any evidence on this topic was 

excluded from the jury trial, such evidence would be properly excluded in the Court's discretion 

under Evidence Code section 352. In any event, Johnson does not demonstrate how this evidence 

would have changed the outcome, nor would it have done so. His motion thus remains groundless. 

Next, Johnson argues he was precluded from testifying he "was funding the Derivative 

Suit." (Johnson Motion at 11.) Again, both Johnson and Sassi did testify they brought a 

shareholder derivative suit, so Johnson's argument has no factual basis — Johnson was not 

precluded from presenting such evidence to the jury. In any event, Johnson again fails to 
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demonstrate, other than by making sweeping conclusory statements, how further evidence on this 

issue would have made any difference. This is particularly true because Johnson's filing yet 

another lawsuit against the Director/Management Defendants is entirely consistent with one of the 

themes the Director/Management Defendants presented at trial — namely, that Johnson was 

weaponizing litigation against them, to drive them from the company under the threat of having to 

pay attorneys' fees out of their own pocket. In short, Johnson has not demonstrated any evidence 

was excluded that would have affected the results. 

Johnson also argues he was precluded from referencing "the roles of counsel in the 

Derivative Suit ...." (Johnson Motion at 11.) Counsel for the Director/Management Defendants 

do not recall Johnson requesting to present information to the jury regarding the roles of the various 

counsel in the derivative suit, and Johnson does not provide a court reporter's transcript to support 

his claim in this regard. In any event, any evidence regarding the roles of counsel in the derivative 

suit would not be relevant to Johnson's claims in the jury trial, and would be properly excluded 

under Evidence Code section 352, particularly because of the risk of confusion, and misleading the 

jury regarding the nature of the claims to be decided in the jury trial. 

Johnson seems to suggest this alleged error somehow impacted his ability to argue the 

Director/Management Defendants wrongly obtained advancement of their attorneys' fees from 

Storix. (Johnson Motion at 11.) But there was considerable testimony and evidence at trial on that 

issue, and once again Johnson does not explain how any precluded evidence would have had a 

material impact on the outcome.6  

Finally, Johnson argues it was improper for the Court to grant Storix's Motion In Limine 

Number 1 because Storix is "prohibited by law from taking sides" in the derivative suit. (Johnson 

Motion at 12.) Again, the Court did not grant Storix's Motion In Limine Number 1, it reserved on 

the issue. And as discussed above, there was a consensus at the hearing on the motion regarding 

how this issue would be treated — namely, that Johnson would not assert in the jury trial that he "is 

5 Although the parties do not have the benefit of the court reporter's transcript, the recollection of counsel for 
the Director/Management Defendants is that Johnson's counsel agreed at the hearing that Johnson should not tell the 
jury he is Storix. Again, that would constitute a waiver on that issue. 
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Stork" or that Storix endorsed his claims in the jury trial. Thus, Johnson waived any objection on 

this issue in any event. 

Further, Johnson's claim that Storix is "prohibited by law from taking sides" in the 

derivative suit, (Johnson Motion at 12.), is not only an inaccurate statement of the law,7  but is 

irrelevant to Johnson's point — Storix is a party in the case that was tried to the jury. As a party, 

Storix is entitled to bring a motion in limine to preclude evidence from being presented to the jury 

in that case — even if it relates to the derivative suit. Such a motion in limine in the jury trial would 

not mean Storix somehow was taking sides in the derivative suit. Storix's motion in limine would 

only impact the jury trial, not the derivative suit. 

Finally, Johnson's argument fails because he claims the impact of this alleged error was that 

it limited the jury's ability to "assess[] the credibility of the attorneys." (Johnson Motion at 12.) 

But the credibility of the attorneys was not at issue in the jury trial. The statements of the attorneys 

for any party are not evidence. Thus, Johnson fails to demonstrate this issue had any material 

impact on the case. 

C. Alleged Irregularities Regarding Storix's Breach Of Fiduciary Duty Claim Against 

Johnson (Johnson's Section III.C.) 

Section III.C. of Johnson's motion appears to relate solely to Storix's claim against him. As 

a result, rather than address this section independently, Director/Management Defendants join in 

and incorporate by reference Storix's argument on this section included in its concurrently filed 

opposition. 

D. Alleged Irregularities That "Prejudiced Johnson's Cross-Claims (Johnson Section 

III.D.) 

All of Johnson's arguments in Section III.D. of his motion appear to relate to Johnson's 

claim that he was entitled to a job at Storix because he was a shareholder in the company. As a 

6 In fact, the Court denied the Director/Management Defendants' Motion in Limine Number 10, which sought 
to preclude comment or evidence regarding advancement of defense costs 
7 A company that is a nominal defendant in a derivative suit is not prohibited from asserting procedural 
defenses, for example, even though such defenses would defeat plaintiff's claims. 

12 
DIRECTOR/MANAGEMENT DEFENDANTS' OPPOSITION TO MOTION FOR NEW TRIAL/VACATE 

JUDGMENTS 
1928224v.1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 



result, each of Johnson's arguments fail because there is no such right.' Johnson failed to cite any 

California authority in support of his assertion he is entitled to a job because he is a shareholder.' 

Further, Chris Walt testified at trial that a shareholder does not have such a right, and Johnson 

failed to provide any rebuttal to that expert testimony. Thus, Johnson cannot show any of the 

alleged errors in Section III.D. of his brief would have had any material impact on the outcome of 

the jury trial. 

1. Jury Instructions Related to Employment (Johnson Section III D 1) 

Johnson argues jury instruction "At Will Employment" was improper because Johnson did 

not assert a wrongful termination claim. As an initial matter, the language Johnson quotes as 

allegedly prejudicial, (see Johnson Motion at 16), is not from the At-Will Employment instruction, 

it was part of the "336 Affirmative Defense — Waiver" instruction, As a result, Johnson's argument 

— that this instruction was in error because he did not assert a wrongful termination claim — is 

irrelevant. Regardless of whether there was an employment claim in the case, there was a valid 

affirmative defense of waiver. Johnson admitted during his testimony that he resigned his 

employment from Storix. As a result, even if he had been entitled to a job at the company, the 

Director/Management Defendants were entitled to argue he waived that right by resigning. 

Johnson has not demonstrated this was error. 

Further, the At-Will Employment instruction was proper. Johnson claimed as part of the 

jury trial that he was ousted from the company. In response, the Director/Management Defendants 

argued, among other things, that Johnson was an at-will employee whom defendant Huffman could 

fire at any time. Because Huffman was entitled to fire Johnson, the Director/Management 

The parties previously briefed this issue, including in connection with the Director/Management Defendants' 
Motion In Limine Number 13. That discussion is incorporated by reference herein. 

9 Johnson similarly fails in his motion for new trial to cite any California authority stating that a shareholder is 
entitled to a job. Although Johnson appears to cite several cases in support of that argument, none stand for that 
proposition. For example, Johnson cites Neider v. Dardi, 130 Cal. App. 2d 646 (1955). But that case simply related to 
whether it was proper to appoint a receiver in a situation involving a dispute between two joint owners in a company, 
one of which was in control. In that case, the defendant who was in control apparently made no accounting to his co-
owner, despite the existence of company profits; left substantial taxes unpaid, which caused the state to take control of 
the company's property; and improperly took funds from the company. The court found under such circumstances that 
a receiver was justified, particularly because the co-owner who had been aggrieved had been prevented from 
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Defendants argued Johnson's claim they breached their duties to him by ousting him as an 

employee lacked merit. The At-Will Employment instruction was nothing more than a correct 

statement of California law regarding what it means to be an at-will employee. This instruction 

became relevant because Johnson admitted under oath he was a Storix employee and he did not 

have an employment contract. Thus, he was an at-will employee who could be terminated by the 

company's CEO, defendant Huffman. In light of these facts, Johnson has not demonstrated how 

this instruction constituted error, or how it prejudiced the outcome. 

Next, Johnson argues the Court wrongly refused to give his proposed instruction "4100 

`Fiduciary Duty' Explained." That instruction related to his alleged right to employment at Storix. 

But Johnson admits he withdrew the instruction. (Johnson Motion at 16.) Thus, Johnson has 

waived his objection and he cannot assert it here. 

2. Alleged Errors In Jury Instructions Related To Johnson's Breach Of Fiduciary 

Duty Claim (Johnson Section III.D.2.) 

Johnson argues the Court excluded his proposed instructions that allegedly "itemized the 

factual elements specific to Johnson's [fiduciary duty] claim." (Johnson Motion at 17.) Johnson 

claims the instruction he proposed was "Special Instruction No 9: Fiduciary Duty of Fairness to 

Minority Shareholders." However, as reflected in the compilation of withdrawn jury instructions, 

Johnson withdrew his proposed Special Instruction No. 9. (See ROA No. 700.) Thus, Johnson has 

waived his argument that the Court failed to give the instructions he wanted.1°  

3. Alleged Errors In Jury Instructions And Exclusion Of Evidence On Johnson's 

Fraud Claim (Johnson's Section III.D.3.) 

Johnson first argues he was wrongly precluded from offering into evidence several 

documents that relate to his claims the Director/Management Defendants neglected Storix's 

software. The first of these documents is Johnson's expert report, in which Johnson lays out his 

argument the software has been neglected. But expert reports are not admissible evidence, and 

participating in management of the company, and thus did not share any blame for the wrongdoing or knowledge of the 
improper conduct. The case has nothing to do with whether a shareholder is entitled to a job. 
10 In any event, as discussed above, Johnson failed to provide the Court any California authority showing that as 
a shareholder, he was entitled to a job.  
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Johnson fails to provide any basis for the admissibility of that report. Johnson prepared that report 

in connection with his designation as an expert witness in connection with his claims about the 

software. The report is hearsay, as it is an out-of-court statement Johnson intended to use for the 

truth of the matters he asserted. The report was properly excluded from evidence in the jury trial." 

Further, the report was not relevant to any claim or defense in the jury trial, and was 

properly excluded under Evidence Code 352. Johnson's claim that the Director/Management 

Defendants neglected Storix's software is a derivative claim that must be brought on behalf of the 

company; it is not a direct claim held by Johnson As such, Johnson's expert report discussing in 

detail his basis for arguing the software has been neglected was not relevant to the jury trial portion 

of the case. That issue was addressed at length during the subsequent derivative suit trial. 

Johnson also argues Trial Exhibit 189 was wrongly excluded during the jury trial. Johnson 

testified he prepared that document in late 2013 while he was working at Storix, and that its 

purpose was to lay out the scope of work on the software project he was undertaking for the 

company. When Johnson attempted to offer that exhibit into evidence, Storix's counsel objected 

based on Storix's Motion In Limine No. 5, which sought to exclude evidence that would reveal the 

technical details of Storix's software. The Court agreed the document would unnecessarily reveal 

technical details of Storix's software. The Court invited Johnson's counsel to lay a further 

foundation for the exhibit, but Johnson's counsel failed to do so. 

Trial Exhibit 189 was properly excluded, and Johnson has failed to demonstrate it would 

have changed the outcome if the document had been admitted. During the jury trial, Johnson 

testified in some detail regarding the document and its purpose, including that Johnson believed the 

work he ultimately accomplished on the software project was in accordance with his design 

specifications in this document. Johnson argued at trial that this showed he was treated unfairly 

when the Director/Management Defendants criticized his work on the software project. The jury 

heard that argument and rejected it at trial. 

Johnson also argues the report included "significant market research." However, Johnson was not designated 
as an expert in that area, and he could not lay an adequate foundation for his own opinions regarding market research 
into the industry. Thus, Johnson's report also was not admissible on this basis. 
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In light Johnson's testimony about the document, Johnson cannot establish that actually 

admitting the document into evidence would have made any difference. The document is technical 

in nature, and would not materially impact the outcome beyond the testimony Johnson already 

provided. 

Next, Johnson challenges the jury instructions and special verdict form related to his fraud 

claim, but each of those arguments have been waived. As to the jury instructions, Johnson 

discusses instructions "1901 Concealment" and "1907 Reliance" and complains they are 

ambiguous, but those instructions were proposed by Johnson's counsel. Johnson thus waived any 

objection to them. Further, Johnson apparently argues the jury instruction on concealment was 

error because it "included no facts specific to Johnson's claim that were allegedly concealed." 

(Johnson Motion at 18.) Those facts have no place in jury instructions. 

Johnson also argues the special verdict form was ambiguous because it was unclear what 

material fact the jury believed Director/Management Defendants concealed from Johnson. But 

Johnson waived any objection because his counsel agreed to the special verdict form. In addition, 

Johnson did not ask for special interrogatories identifying the material facts concealed. Failure to 

request special interrogatories constitutes waiver. 

III CONCLUSION  

For the foregoing reasons, Director/Management Defendants respectfully request Johnson's 

motion be denied. 

Dated: October 17, 2018 WILSON, ELSER, MOSKOWITZ, 
EDELMAN & DICKER LLP 

By: 
c ael P. McClosk sq. 

David J. Aveiii, Esq. 
Attorneys for Defendants 
DAVID HUFFMAN, RICHARD TURNER, 
MANUEL ALTAMIRANO, DAVID KINNEY, 
and DAVID SMILJKOVICH 
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