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1 I. INTRODUCTION AND SUMMARY OF ARGUMENT 

2 Storix, Inc. ("Storix" or the "Company") is a nominal defendant in this derivative suit. 

3 However, it is proper for a nominal corporate defendant in a derivative suit to raise certain 

4 defenses, as when the plaintiffs lack standing to sue derivatively for reasons of insufficient 

5 representation or if there is a failure on the plaintiffs' part to make a demand upon the board of 

6 directors. See Patrick v. Alacer Corp., 167 Cal.App.4th 995, 1006 (2008). Such circumstances 

7 exist here. 

8 First, Plaintiffs Anthony Johnson and Robin Sassi cannot adequately represent the interests 

9 of Storix. Johnson is the angry, hostile and disloyal founder of Storix, who has spent the better part 

10 of the past two years waging war against Storix and its management. One clear example is subject 

11 to judicial notice by this court: The copyright infringement lawsuit Johnson filed against Storix in 

12 the United States District Court for the Southern District of California (Johnson v. Storix, Case No. 

13 14CV1873 H BLM) in which he claimed that Storix had no right to sell its flagship software 

14 product, known as SBAdmin. (Request for Judicial Notice ("RJN").) The case went to trial, where 

15 a unanimous jury ruled against Johnson on his infringement claim and found that Storix owns all 

16 copyrights to SBAdmin. Johnson has taken steps to appeal the judgment.1 Johnson's co-plaintiff 

17 Sassi has actively supported Johnson's efforts to harm the Company.2 Given their demonstrated 

18 animus toward Storix and its other shareholders, Johnson and Sassi should be disqualified from 

19 suing on Storix' s behalf, whether such disqualification is to be framed as a lack of standing or as a 

20 matter of equity. The failure to represent Storix's interest cannot be cured with revised pleading, 

21 and which still exists despite Plaintiffs filing a 44-page First Amended Complaint ("FAC"). 

22 Second, despite filing the lengthy F AC, Plaintiff still have failed to adequately explain why 

23 they should be excused from making a requisite demand upon Storix's board of directors for the 

24 supposed actionable conduct. Plaintiffs' excuses for simply foregoing the demand procedure are 

25 totally unavailing as they do not (and cannot) explain how or why it would be futile to make such a 

26 

27 

28 

1 Johnson has filed a notice of appeal, but has not filed any substantive briefs in the Ninth Circuit. 
2 The closeness of Johnson and Sassi cannot be overstated. They refer to each other as "besties" and recently returned 
from a trip to Paris together. Sassi is also the ex-wife ofStorix's President and CEO. 
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1 demand on each individual director. As a result, Johnson and Sassi continue to lack standing to 

2 pursue this action, and the F AC does nothing to cure this shortcoming. 

3 For these reasons, Storix respectfully requests that its demurrer be sustained and this 

4 wasteful action be dismissed. 

5 II. 

6 

PERTINENT FACTUAL BACKGROUND 

A. The Parties 

7 Storix. Storix is a business that develops and sells a software product called "System 

8 Backup Administrator," aka "SBAdmin." F AC at ,r 1. SBAdmin streamlines the backup and 

9 recovery of computer systems, allowing for "bare metal backup," i.e., recovery of a backed-up 

1 O system on new out-of-the-box computers in the event of a system failure or loss of data. Id 

11 Plaintiffs. Plaintiff Johnson founded Storix in 1998 as a sole proprietorship, and 

12 incorporated the Company in 2003. Id. at ,r 12. Johnson is a member of the Company's board of 

13 directors and a 40% shareholder, but he is no longer an employee or an officer. Id. at ,r,r 53, 76, 

14 100. Storix is informed that Johnson moved to Florida at some point in 2015. Id. at ,r2. Plaintiff 

15 Sassi never worked for Storix. Id. at ,r3. She obtained her Storix shares Gust over 7%) as a result of 

16 a property division stemming from her 2013 divorce from David Huffman, Storix's current 

1 7 President and CEO. Id. at ,r,r 3, 3 5. With help from Johnson, Sassi became a Storix director in 

18 February 2015. Id. at ,r 76. 

19 Individual Defendants. Defendants David Huffman ("Huffman"), Richard Turner 

20 ("Turner"), and Manuel Altamirano ("Altamirano") are long time employees of Storix; since 2011, 

21 they have also been shareholders and directors. FAC ,r,r 4, 5, 7. Defendant David Kinney 

22 ("Kinney") is a former employee and former director of Storix; Kinney remains a minority 

23 shareholder of Storix. Id. ,r 6. Defendant David Smiljkovich ("Smiljkovich") is Storix's Chief 

24 Financial Officer and a former director; he is not a shareholder. Id. at ,r 8. (Collectively, Huffman, 

25 Turner, Altamirano, Kinney and Smiljkovich are referred to herein as "Individual Defendants.") 

26 

27 

28 

B. Storix's Ownership Transition in 2011 

In September 2011, Johnson resigned his officer and director positions. Id. at ,r 22. Before 

2 
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1 stepping down, Johnson decided to transfer management and operational responsibilities of Storix 

2 to the then-employees, Ruffin.an, Turner, Altamirano, and Kinney. Id. at ,r 22. To entice them to 

3 remain with Storix, take over its management, and provide Johnson with a continued source of 

4 income through salary and distributions, Johnson caused Storix to grant new shares to Huffman, 

5 Turner, Altamirano and Kinney. Id. Those employees received a combined 60% ownership of 

6 Storix shares, while Johnson maintained ownership of 40%. Id. 

7 Also in 2011, Ruffin.an, Turner, Altamirano and Kinney were elected directors, and 

8 Ruffin.an became President/CEO. Id. at ,r,r 4-7. Johnson remained on the books as an employee 

9 and continued receiving medical plan coverage and a reduced salary while he attended to his health 

10 and personal matters. Id. at ,r 15. 

11 C. Johnson's Failed Copyright Lawsuit and Other Disloyal Conduct 

12 Johnson returned to Storix to work on a possible future release of SBAdmin, but didn't feel 

13 like he was getting enough recognition for his work, so in May 2014, he quit. Id. at ,r,r 40, 53. 

14 In July 2014, Johnson sent a letter to Storix, claiming for the first time that he individually 

15 owned the copyright to SBAdmin. Id. at ,r 67. A month later he sued Storix in the United States 

16 District Court for the Southern District of California, accusing Storix of a copyright infringement, 

17 claiming that when he formed Storix in 2003, he did not transfer copyright ownership to the 

18 company ("Copyright Action"). Id. at ,r 68; Declaration of Paul Tyrell ("Tyrell Deel.") at ,r 3. He 

19 made those allegations despite the fact that he himself had repeatedly asserted, in writing, that 

20 Storix owned the copyrights to SBAdmin. Id. 

21 Storix had no choice but to vigorously defend against Johnson's claim in the Copyright 

22 Action. That case went to trial in December 2015, resulting in a unanimous jury verdict in favor of 

23 Storix and against Johnson. Tyrell Deel. at Ex. 1. 3 On February 23, 2016, the District Court (Hon. 

24 

25 

26 

27 

28 

3 Although these facts expand on the F AC in this action, they reveal Plaintiffs' conflicted status and inability to 
represent the Company's interest as derivative plaintiffs. Many of those facts have also been detailed in pleadings and 
orders in the copyright action litigation that are subject to judicial notice. See Larson v. UHS of Rancho Springs, Inc., 
230 Cal.App.4th 336, 344 (2014). Storix has concurrently submitted a Request for Judicial Notice. Storix asks that the 
Court take judicial notice of the fact of existence of the Copyright Action and the content of the documents cited, but 
not necessarily the truth of such items. 
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1 Judge Huff) denied Johnson's motion for a new trial. Id. at~ 4, Ex. 2. Storix has filed a motion for 

2 an award of attorneys' fees and costs as the prevailing party under the Copyright Act. Id. at~ 5. 

3 ]). Improper Behavior by Johnson and Sassi in Connection with and During the 

4 Copyright Action 

5 During the Copyright Action, and within days after Johnson was elected to Storix's board 

6 of directors in February 2015, Storix learned that Johnson was preparing to launch a competing 

7 company based on an unauthorized version of SBAdt?in which Johnson apparently modified after 

8 resigning his employment in May 2014. Tyrell Deel.~~ 6-7. Moreover, Johnson and the company 

9 that he formed to compete with Storix, Janstor Technology ("Janstor"), registered two "network 

1 O port4" numbers with the Internet Assigned Numbers Authority, an affirmative act indicating that 

11 the Janstor product would function like, and would compete with, SBAdmin. Id. The fact that 

12 Johnson and his company registered two port numbers is highly indicative that Janstor was 

13 preparing to offer software that would directly compete against Storix. Id. Johnson even admitted 

14 in various texts and emails that he intended to compete directly with Storix, and that the product he 

15 intended to sell was based on the SBAdmin product. Id. 

16 In response to the developments, Storix filed suit against Johnson in San Diego Superior 

17 Court (Case No. 37-2015-00028262-CU-BT-CTL [Hon. Judge Trapp]) seeking injunctive relief 

18 and damages arising from Johnson's operation ofa business in direct competition with Storix and 

19 other breaches of fiduciary duty. Id. at~ 7. That breach of fiduciary duty action is still pending. 

20 Id. The timing and nature of this derivative suit suggest it was filed by Johnson in response to the 

21 

22 

23 

24 

25 

26 

27 

28 

litigation instituted by Storix and to apply pressure on Storix in the weeks leading up to trial in the 

Copyright Action. In fact, Johnson has now retaliated in that lawsuit by filing claims against the 

same Individual Defendants named in this lawsuit. 

Sassi's alignment with Johnson and her support of his efforts against Storix are well 

documented. For example, Sassi served as Johnson's "mole" early on in the Copyright Action, 

eliciting information from Storix under the guise of being an interested (and aligned) shareholder, 

4 Network port numbers are necessary for products like SBAdmin to function. 
4 
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1 and then feeding any information she acquired regarding Storix's strategies and case assessments 

2 directly back to Johnson.5 Tyrell Deel. at ,r 8. After her covert operation was uncovered, Sassi's 

3 support for Johnson continued and she even testified at trial in an effort to help Johnson's case. Id. 

4 Numerous text messages between Sassi and Johnson (produced by Sassi in response to a subpoena) 

5 prove her clandestine activities and her loyalty to Johnson. Id., Ex. 5. 

6 Even after Storix's victory in the Copyright Action, Sassi and Johnson have continued their 

7 efforts to undermine the Company's interests. Johnson recently emailed a non-shareholder 

8 employee of Storix to threaten that ifhe did not serve·as Johnson's mole, Johnson would not 

9 protect the employee's job once Johnson regained company control. Tyrell Deel. at ,r 9. He also 

10 confirmed he possessed a "marketable" competing product that he intended to deploy, and directed 

11 the employee to "delete" the email to erase any trace of their communication. Id. For her part, 

12 Sassi recently divulged confidential and sensitive company financial information to unapproved 

13 third parties and then refused to provide information to the Company concerning the disclosure. 

14 Id. at ,r 10. 

15 E. The Nature of Plaintiffs' Derivative Claims 

16 Plaintiffs' Complaint does not explain how Storix will benefit from this derivative action 

17 purportedly brought for Storix's benefit. Rather, the Complaint vaguely alleges an assortment of 

18 criticisms regarding the conduct of certain meetings and business decisions. It appears that 

19 Plaintiffs' claims are primarily based on the following allegations: 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• Individual Defendants failed to make marketable updates to SBAdmin since taking control 

of Storix management in 2011, and failed to adequately incorporate Johnson's alleged 

improvements in 2014, which he contends addressed supposed security issues with 

SBAdmin. PAC at ,r,r 104-106, 155. 

• Individual Defendants engaged in corporate waste by increasing their own salaries, and by 

hiring defendant Smiljkovich to serve as CFO of the company, a position for which 

5 Sassi also exploited her friendship with Storix's CFO (a longtime friend of her family) to obtain information she 
thought would benefit Johnson in his suit and negotiations against Storix. 
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Anthony
Highlight
SAME: Her "covert operation" was not uncovered, we revealed it intentionally when we tried to end the litigation by gaining the Board majority at the shareholder meeting - the one where they changed the ballots after they discovered our plan (note paragraph in the FAC). 

Anthony
Highlight
SAME: This is a LIE. She sent an ordinary financial statement in a SETTLEMENT OFFER on my behalf to Kinney, which was left in an envelope with his parents. 

Anthony
Highlight
SAME: They didn't change this list, even though the FAC added a LOT of new claims. 

Edwin Schwartz
Sticky Note
Ok, address this in the Opposition

Edwin Schwartz
Sticky Note
Ok, make this argument as well. Also, remind the Court that Sassi is an officer of the courts and would never commit wrongdoing.

Edwin Schwartz
Sticky Note
point this out, too, in Opp.

Anthony
Sticky Note
Its getting too long. Its not worth trying to over-defend her because her participation doesnt change the standing to bring suit.



1 

2 

3 

4 

5 

Plaintiffs assert he is unqualified. Id at ,r,r 106, 154, 156. Johnson also suggests Storix 

spent resources in connection with "frivolous lawsuits" (id. at ,r 82, 97), apparently 

criticizing the company for defending against the copyright infringement action-i.e., the 

action filed by Johnson himself, which resultecj, in a complete victory for Storix. 

• Individual Defendants are conducting board and shareholder meetings in ways that 

6 Plaintiffs find objectionable and somehow preventing Plaintiffs (who own less than 50% of 

7 Storix's shares) from controlling the Company. See, e.g., Id at ,r 80. 

8 • Individual Defendants failed to provide financial information to Plaintiffs. See, e.g., Id at ,r 

9 107. 

1 O These facts are alleged as the basis for Plaintiffs' derivative claims for (i) breach of 

11 fiduciary duty, (ii) abuse of control, (iii) corporate waste, and (iv) an accounting, although it is not 

12 at all clear how Plaintiffs' believe the alleged acts have injured Storix or how this action is 

13 intended to benefit Storix, rather than themselves individually. 

14 III. DISCUSSION 

15 Derivative suits are subject to abuse, and are contrary to the corporate governance principal 

16 that decisions about whether the Corporation should sue should be made by the board of directors. 

17 See Donner Management Co. v. Shaffer, 142 Cal.App.4th 1296, 1305 (2006). This is just such a 

18 case. Even though derivative claims are, generally speaking, meant to benefit the corporation, a 

19 nominal defendant corporation "may assert defenses contesting the plaintiff's right or decision to 

20 bring suit, such as asserting the shareholder plaintiff's lack of standing." Patrick v. Alacer Corp., 

21 167 Cal.App.4th 995, 1005 (2008); In re CNET Networks, 483 F.Supp.2d 947,949 (N.D. Cal. 

22 2007) (nominal defendant corporation's motion to dismiss derivative claims granted where plaintiff 

23 lacked standing due to his failure to make a pre-suit demand). 

24 

25 

26 

27 

28 

A. Plaintiffs Cannot Adequately Represent the Interests of the Company 

Plaintiffs are disqualified from bringing their derivative claims because they cannot fairly 

and adequately represent the interests of the Company and all of its shareholders. 

It is axiomatic that a derivative plaintiff is not.suing for his or her own benefit, but rather 
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Anthony
Highlight
SAME: But he’s now referencing different paragraphs that refer to the Storix v Johnson FRIVOLOUS case against me, not the copyright case. 

Anthony
Highlight
SAME: Some victory. 

Anthony
Highlight
SAME: This refers to the ENTIRE May 2015 meeting (which 3 Procopio lawyers attended)! We didn’t just object to the WAY they hold meetings, but in this one paragraph a wide array of things the MAJORITY did to ILLEGALLY suppress the rights of the MINOTIRY. 

Anthony
Highlight
ADDED: All claims were clearly for damage caused to STORIX and none were for damages caused to us individually. This statement is unsupported. 

Anthony
Highlight
He really has just given up. This references the board meeting minutes that keep omitting all the demands we made for financial records.

Edwin Schwartz
Sticky Note
The specific illegal things they did were listed in the FAC by issue and by Director, right? because that's what you need for Demand futility. I do not remember seeing the specifics.

Edwin Schwartz
Sticky Note
Ok, argue it in the Opp.

Anthony
Sticky Note
They were in chronological order but named each defendants in every instance. and when appropriate it made the specific allegation as to why it consituted their acting in their personal interest over that of the company.



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

for the benefit of the corporation and its shareholders. As a result, the derivative plaintiff assumes 

a fiduciary duty to the other shareholders, and must serve their interests. See Heckman v. 

Ahmanson, 168 Cal.App.3d 119, 128-29 (1985). The California Supreme Court has expressly 

rejected the notion that Corporations Code section 809 does not require that a derivative plaintiff 

fairly and adequately represents the interests of the Company. See Grosset v. Wenaas, 42 Cal.4th 

1100, 1115 n.10 (2008). 6 Here, Plaintiffs cannot serve as fair and adequate representatives of 

Storix and the other shareholders for several reasons. 

First, Johnson is involved in two other separate lawsuits against Storix, including the 

Copyright Action, which he filed, lost at trial and is now appealing. As noted above, Johnson sued 

Storix for copyright infringement in August 2014 in the United States District Court for the 

Southern District of California, claiming he individually owned the copyright to SBAdmin. Tyrell 

Deel., ,r 3. After a contentious year and a half oflitigation, Storix soundly defeated Johnson when 

a jury rejected his claims and found that Storix owned all rights to SBAdmin, and all works 

Johnson created during employment as "works for hire." Id. It was a complete and total victory 

for Storix. Since that verdict, Johnson's motion for new trial has been denied, and Storix has a 

pending motion for recovery of attorneys' fees and costs. Id. at ,r,r 4-5. 

The fact that Johnson sought to directly compete with Storix, and that he intended to use 

Storix's own software to compete against Storix further demonstrates that Johnson cannot fairly 

and adequately represent the interests of the Company. A plaintiff who is in litigation against a 

corporation has a direct conflict of interest that disqualifies him from bringing derivative claims on 

the same corporation's behalf. See, e.g., Zarowitz v. Bank America Corp., 866 F.2d 1164, 1165-66 

(9th Cir. 1988). Rather, "a plaintiff breaches the duty to fairly and adequately represent the other 

shareholders when he uses the derivative action as leverage to achieve his own personal 

objectives." Heckmann v. Ahmanson, 168 Cal.App.3d 119, 131 (1985). 7 Because Johnson is in 

6 The Court may notice allegations and pleadings from other lawsuits involving the parties. See Larson v. UHS of 
Rancho Springs, Inc., 230 Cal.App.4th 336, 344 (2014) (judicially noticing allegations in plaintiff's prior, voluntarily 
dismissed lawsuit against same defendants). Storix merely requests judicial notice of the allegations and the fact that 
Johnson made such allegations in his suit against Stora:; the court need not accept the truth of those allegations. 
7 The fact that this issue is presented in the context of a demurrer should not prevent the Court from looking beyond the 
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Anthony
Highlight
ADDED: I didn't make any allegations in a suit against Storix. The only suit in which I was an opposing party was the copyright suit, and any allegations therein were only against the Defendants, not Storix. AGAIN, IT MUST BE NOTED THAT DEFENDANTS REFER ONLY TO THEMSELVES AS STORIX.

Anthony
Highlight
SAME: I am not involved in any lawsuits against Storix. The copyright ownership decision is being appealed, which is the counter-claim the Defendants made against me. I made no such claim against Storix. 

Anthony
Highlight
UGH, how was this a victory for anyone?

Anthony
Highlight
SAME: They keep making this claim but have no evidence to show this. I NEED TO FINALLY PROVIDE EXHIBITS THAT SHOW ALL THE TIMES I TRIED TO SAVE STORIX RATHER THAN COMPETE WITH IT.

Anthony
Highlight
This refers to a plaintiff pursuing derivative action on behalf of the shareholders and at the same time pursuing a direct action against the same corporation. I HAVE NOT FILED A DIRECT ACTION AGAINST STORIX.

Anthony
Highlight
The quote in this case is in reference to other cases and this sentenced is preferenced by "These cases hold a ...". Nevertheless, defendants has not indicated what are my personal objectives.

Anthony
Highlight
This court decided only one issue upon appeal, which is not applicable to this case:     California law, like Delaware law, generally requires a plaintiff in a shareholder's derivative suit to maintain continuous stock ownership throughout the pendency of the litigation.

Edwin Schwartz
Sticky Note
Ok, distinguish it in the Opp

Edwin Schwartz
Sticky Note
Ok, argue it in the Opp. You are actually invoved because your name is in two different suits. We need to argue why it doesn't matter and that despite two other lawsuits, your involvement doesn't matter.

Edwin Schwartz
Sticky Note
Maybe so, but that should have been done in the Complaint. You cannot add new facgs in a Demurrer's Opposition. You are better off arguing that you never actually competed and your claim to compete was to "encourage" the Board to listen to you and work with you.

Edwin Schwartz
Sticky Note
The problem is that this is a seminal CA case. So, you really need to work hard and distinguish why it should not apply here.



1 multiple direct lawsuits against Storix, and is clearly pursuing his own individual interests, he has 

2 an irreconcilable conflict of interest that bars him from bringing the derivative claims. This 

3 conflict cannot be cured with further pleading. 

4 Plaintiff Sassi is similarly conflicted as she has been assisting Johnson in his efforts to harm 

5 the Company, obtaining Storix's strategic information and leaking that information directly to 

6 Johnson in order to help him in the Copyright Action against Storix, advising him in connection 

7 with his discovery responses in the Copyright Action, 8 and otherwise demonstrating loyalty to 

8 Johnson and hostility toward Storix. Sassi's allegiance to Johnson and demonstrated 

9 vindictiveness towards Storix and its other shareholders shows that she, like Johnson, cannot fairly 

1 O and adequately serve as a derivative plaintiff on Storix' s behalf. See, e.g., Davis v. Corned, Inc., 

11 619 F.2d 588, 593-594 (6th Cir. 1980). 

12 Neither Johnson nor Sassi can fairly and adequately represent the interests of Storix or its 

13 other shareholders. No amount of corrective pleading will change this fact. Thus, their derivative 

14 claims will not benefit the Company or its shareholders, and the demurrer should be sustained on 

15 this independent ground, and without leave to amend. 

16 B. Plaintiffs Lack Standing As They Failed to Adequately Plead Demand Futility 

17 As a precondition for bringing a derivative suit on a corporation's behalf, a plaintiff must 

18 establish either that he/she made a demand on the board of directors to act on the corporation's 

19 behalf, which the board wrongfully refused, or that such a demand would have been futile. Cal. 

20 Corp. Code § 800(b ). Failure to comply with this demand requirement deprives the plaintiff of 

21 standing to pursue his claims. Shields v. Singleton, 15 Cal.App.4th 1611, 1618 (1993). The 

22 purpose of the requirement is to "encourage intracorporate resolution of disputes and to protect the 

23 managerial freedom of those to whom the responsibility of running the business is delegated .... " 

24 

25 

26 

27 

28 

pleadings in adjudging Plaintiffs' inability to adequately represent the Company's interests. See, e.g., Hornreich v. 
Plant Industries, Inc., 535 F.2d 550, 552 (9th Cir.1976) ("In determining the adequacy of appellant as a representative 
of other shareholders, the court was entitled to rely not only upon the pleadings, but also the affidavits submitted by the 
parties relating information of direct consequence to the issue before the court."). 
8 Sassi is an attorney, but she does not represent Johnson and was not his lawyer in the Copyright Action; rather, she 
was apparently giving him friendly advice to assist him in his case against Storix. 

8 
MEMORANDUM OF POINTS AND AUTHORJTIES IN SUPPORT OF STORIX, INC.'S DEMURRER TO FIRST 

AMENDED COMPLAINT 
CASE NO. 37-2015-00034545-CU-BT-CTL 

DOCS 122084-000003/2584016.l 

Anthony
Highlight
SAME: I'm not in any direct lawsuits against Storix. The copyright ownership decision is pending appeal, and that was a counter-claim against ME. I never made that claim against Storix. 

Anthony
Highlight
SAME: No she did not. 

Anthony
Highlight
SAME: Sassi didn't demonstrate any such thing. NEED TO PROVIDE EMAILS FROM SASSI IN WHICH SHE TRIED TO GET TURNER AND ALTAMIRANO TO DISCUSS THE LITIGATION OUTSIDE OF MY PRESENCE AND THEY DECLINED WITHOUT REASON.

Anthony
Highlight
ADDED

Anthony
Highlight
In this case, "As to each director of the Company, plaintiff alleges, in broad conclusory terms, that he "participated in, conspired in, or aided and abetted the criminal and fraudulent activities at issue ....". This court held that "just such broad, conclusory allegations against all directors of a corporation are insufficient to establish demand futility". THIS DOES NOT APPLY TO THIS FAC BECAUSE FACTS OF PARTICIPATION OF EACH DIRECTOR HAS BEEN SPECIFIED WITH PARTICULARITY, AND THAT 3 OR MORE OF THOSE DIRECTORS, AT THE TIME OF THE FILING OF THIS ACTION, WERE THE BOARD MAJORITY.

Anthony
Highlight
This should be “COMED”, not “CORNED”. The court decided that the plaintiffs were only limited in their participation and recovery, but affirmed the lower court decision to allow the derivative suit to continue:   the court finds that Davis, because of conflicts between his personal interests and those of other shareholders and his ulterior motives in bringing the action, should have a limited participation in the fruits of the lawsuit.and     Though the plaintiffs had a selfish motive in bringing the action, the district court acted within its discretion in permitting them to continue to act on behalf of similarly situated shareholders.

Edwin Schwartz
Sticky Note
Arguing this is just pointless for you and it hammers your credibility. No judge with half a brain is going to accept this argument. You have an ACTIVE PENDING case that YOU CHOSE TO APPEAL. And then there is Janstor. We have to argue why having active cases does not matter. 

Edwin Schwartz
Sticky Note
Argue this is Opp

Edwin Schwartz
Sticky Note

Edwin Schwartz
Sticky Note
Ok

Edwin Schwartz
Sticky Note
This is real key, Anthony:  in this Opp you have a chance to fix the poor organization of the FAC. Here, in the Opp, you need to show how each director on each allegation was not disinterested. Do this by referencing each parapgraph number in the FAC. For example, "for the issue of X, Huffman and Altamirano did Y & Z as ref'd in Paragraphs A, B, & C." Use the Opposition to help the Court and make it easy for them to see that demand was futile. You can't add new facts but you can improve the organization.

Anthony
Sticky Note



l Id at 1619. The requirement also is designed as another safeguard against abusive derivative 

2 claims. See Bader v. Anderson, 179 Cal.App.4th 775, 790 (2009). 

3 A plaintiff who asserts that demand would have been futile must satisfy a high burden. As 

4 one court noted, "the bar is high, the standards are stringent, and the situations where demand will 

5 be excused are rare." Pirelli Armstrong Tire Corp. Retiree Med Benefits Trust ex rel. Fed Nat. 

6 Mortgage Ass 'n v. Raines, 534 F.3d 779, 782-83 (D.C. Cir. 2008). The plaintiff also must allege 

7 demand futility "with particularity." Cal. Corp. Code § 800(b). The test for demand futility is 

8 whether the facts show a reasonable doubt that (1) the directors are disinterested and independent, 

9 and (2) the challenged transaction was otherwise the product of a valid exercise of business 

10 judgment. See Oakland Raiders v. National Football League, 93 Cal.App.4th 572, 587 (2001). If 

11 a plaintiff fails to satisfy the first prong there is a presumption that the board's actions were the 

12 product of a valid exercise of business judgment. Charter Twp. of Clinton Police & Fire Ret. Sys. 

13 V. Martin, 219 Cal.App.4th 924, 935 (2013). 

14 General allegations that the directors were involved in, or approved of the wrongdoing, or 

15 that the directors face the threat of personal liability for approving the transaction, are not 

16 sufficient. See Bader, 179 Cal.App.4th at 790. Instead, "the court must be apprised of facts 

17 specific to each director from which it can conclude that that particular director could or could not 

18 be expected to fairly evaluate the claims of the shareholder plaintiff." Shields, 15 Cal.App.4th at 

19 1622 ( emphasis added). 

20 While Plaintiffs tried to address the failure of the Original Complaint to meet this standard, 

21 the FAC's allegations still come up short. Admittedly, Plaintiffs never made a demand on the 

22 Board. See F AC. at ,r124. As a result, Plaintiffs must plead facts specific to each director with 

23 particularity, showing that demand would be futile. Plaintiffs' fall woefully short from satisfying 

24 this standing requirement. 

25 

26 

27 

28 

Plaintiffs make sundry vague allegations regarding "[e]ach and all Defendants" and their 

supposed inability to independently assess any demand, therby making such a demand futile. Yet, 

Plaintiffs provide no particulars. Essentially, Plaintiffs argue they were denied access to some 
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Anthony
Highlight
SAME: This case does not apply because the FAC pleads with particularity the involvement in each director in the allegations. Bader concluded:     there were no allegations from which the court can evaluate—on a director-by-director basis [siting Shields v Singleton]—whether a demand would have been futile (or even, to what extent, if any, each director played a role in the challenged transactions). 

Anthony
Highlight
SAME: In this case, the lawsuit was dismissed on grounds of failure to plead demand futility because the plaintiff didn’t show any “reasonable doubt” as to the disinterestedness of at least 7 of its 13-person board with particularity. 

Anthony
Highlight
The paragraph this refers to says we didn’t make a “written” demand”. The FAC says they would not allow us to make a demand.

Edwin Schwartz
Sticky Note
Right. So you argue that you have created reasonable doubt and ref a few paragraphs in th FAC where you do this.

Edwin Schwartz
Sticky Note
Again, go and show which paragraphs did this.



1 undefined financial information, and that justifies the lack of demand. See F AC at ,r131. But 

2 Plaintiffs present no detailed facts why the Individual Defendants in their roles as directors could 

3 not investigate and address his specific allegations and demands. 

4 Moreover, the rest of the FAC similarly fails to allege facts showing that each of the current 

5 directors were not disinterested, or that Individual Defendants could not have validly exercised 

6 their business judgment related to the transactions at issue. A couple of examples demonstrate this 

7 failure. For instance, Plaintiffs argue that "Smiljkovich continues to milk the CFO role and extracts 

8 a salary that is neither necessary nor commensurate with the very limited responsibilities of 

9 managing such a small company's finances." FAC at ,r31. Plaintiffs allege Smiljkovich was a 

10 long-time friend of Huffman's, suggesting that was his reason for being hired. Id. at ,r26. Even 

11 accepting that as true, Plaintiffs allege no reasons why the other board members would be unable to 

12 act independently in assessing Plaintiffs' complaints about Smiljkovich's salary. 

13 Throughout the F AC, virtually every allegation is asserted generically as to· all 

14 "Defendants," without any of the particular facts necessary to support demand futility. Generic 

15 allegations that the directors were involved in the wrongdoing are insufficient to establish demand 

16 futility. See Shields, 15 Cal.App.4th at 1622. The F AC does not satisfy the demand futility 

17 requirement, and as a result Plaintiffs lack standing to assert their derivative claims and cannot 

18 show that the F AC will benefit the Company or its shareholders. Accordingly, the demurrer should 

19 be sustained as to the entire FAC. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

C. Plaintiffs' Claims Will Not Benefit the Corporation 

A successful derivative action is meant to benefit the corporation only; "the shareholders 

derive no benefit except the indirect benefit resulting from a realization upon the corporation's 

assets." Grosset v. Wenaas, 42 Cal.4th 1100, 1108 (2008) (internal quotation omitted). Here, none 

of the allegations pled in the F AC support any claim that will benefit the corporation. 

Plaintiffs cannot demonstrate that this lawsuit will benefit the Corporation or its 

shareholders. As discussed above, many of the corporate actions that Plaintiffs' challenge are 

Company decisions that cannot serve as the basis of a derivative claim. Plaintiffs' claims regarding 

10 
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Anthony
Highlight
NEW: tries to completely change the context of the paragraph, which clearly said that Defendants refused inspection requests by DIRECTORS who wanted to investigate the claims. 

Anthony
Highlight
So, is his intent here to say we must specify with EACH allegation why EACH director would not have acted independently. That’s RIDICULOUS. There are claims in the complaint against ALL of them, and we specified with particularity which claims applied to each. AS A WHOLE, none of them could be relied on to approve of this ENTIRE ACTION since all were named as defendants in various claims with particularity. (I THINK I’M OVER-EXPLAINING NOW, TIME FOR BED). 	

Anthony
Highlight
SAME: He didn’t even change this paragraph except “complaint” to FAC. 

Edwin Schwartz
Sticky Note
Point it out in the Opp

Edwin Schwartz
Sticky Note
Yes, that is exactly what he's saying because that is what most of the case law says you need to do. And that is why I'm arguing to you that you need to use the Opp. to better-organize the facts and help the Court make a determination in your favor.

Anthony
Sticky Note
I get that. Its a simple matter of making a table referencing the allegations of each director. But to have to specifically state "why each director cannot act independently" is crazy. I know its for the Court to decide if there is "reasonable doubt" as to the independence of each director, and most courts have just done the analysis themselves by looking through the complaint. Yes, i agree, however, we should make it as easy as possible. 



1 salaries, hiring decisions, and software updates are all business decisions-not proper bases for a 

2 derivative claim. 

3 None of the other allegations would benefit the Company or its other shareholders even if 

4 they somehow were true. For example, Plaintiffs claim that they were denied access to certain 

5 financial information. See, e.g., FAC at ,r,r 81, 83, 93. However, such allegations merely 

6 substantiate a benefit to Plaintiffs as individual shareholders, not for the benefit of the Company, 

7 no matter how they try to spin them. Plaintiffs simply cannot establish that Storix and its other 

8 shareholders will obtain any benefit if their claims succeed. 

9 Moreover, this action will likely harm Storix and its other shareholders because of the 

10 considerable disruption to Storix's business and the strain on its finances that such a lawsuit will 

11 cause, particularly if this action ultimately requires the Company to indemnify the Individual 

12 Defendants. Storix is a small company with few employees. It has just endured more than a year 

13 and a half of defending against and defeating Johnson's baseless Copyright Action. The time and 

14 financial resources Storix will likely incur in connection with the instant action and the inevitable 

15 distraction will further harm the Company and limit its ability to grow its business. 

16 IV. CONCLUSION 

1 7 This demurrer should be sustained because Plaintiffs Sassi and Johnson lack standing and 

18 are not proper derivative plaintiffs due to their open hostility to Storix and their demonstrated 

19 willingness to act contrary to Storix's interest to further their own anger-fueled agenda. Because 

20 the latter issue cannot possibly be cured by amendment, this demurrer should be sustained without 

21 leave to amend. 

22 

23 

24 

25 

26 

27 

28 

DATED: June 21, 2016 PROCOPIO, CORY, HARGREAVES & SAVITCH 
LLP 
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Anthony
Highlight
One VERY BAD example. He is saying that the company cannot benefit from its directors having financial information or from its directors being able to investigate any misconduct. 

Anthony
Highlight
HE KEEPS DENYING US INSPECTION RIGHTS THAT WOULD ALSO SAVE THE COMPANY A FORTUNE IN DISCOVERY!!  He demands that we have to serve discovery on the company AGAIN to get the same discovery I already have from the copyright suit because he will NOT RESPOND to requests to lift or amend the protective order! 

Anthony
Highlight
IF THEY WIN, WHO DO YOU THINK THE “COMPANY” IS GOING AFTER FOR FEES???  Tyrell well nows that directors are NOT indemnified in cases brought by or on behalf of the company - unless they win.  So, he’s basically saying it’s damaging for a company to ever file suit against a director because they might win. 

Anthony
Highlight
THIS IS NOT A VALID CAUSE FOR LACK OF STANDING. Even so, we have never had or demonstrated any hostility toward Storix or acted contrary to its interests - only the defendants. 

Edwin Schwartz
Sticky Note
I agree. Argue it.

Edwin Schwartz
Sticky Note
Argue it




