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I. INTRODUCTION 

Anthony Johnson and his "bestie", moving party Robin Sassi (herein "Plaintiffs"'), have

waged a years-long war against Storix, Inc. Notwithstanding their well-established animus, Storix

has always acknowledged that Plaintiffs have rights, as directors, to inspect company books and

records, and the company has repeatedly produced copies of books and records in response to their

various requests for records. Indeed, just days before this motion was filed, Storix produced

thousands of pages in response to a prior request for dozens of specific categories of documents — a

fact not mentioned anywhere in Plaintiff's moving papers.

No, Storix does not seek to deny Plaintiffs their right to inspect company books and records.

Rather, Storix merely seeks to impose reasonable limitations on those rights.

As broadly demanded by Plaintiffs' counsel, Sassi would be given unfettered access to,

among other things, Storix's privileged information, trade secrets and proprietary information of the

type that her cohort Johnson has used against the Company in the past. Indeed, Plaintiff's counsel

has in the past even asserted the outrageous position that a director's right of inspection should extend

even to the source code for the company's software. Clearly that is beyond the scope of materials to

which either Plaintiff has a legitimate right to inspect.

The Corporations Code itself recognizes that the "absolute" right of access may be limited

when needed. An absolute right to inspect does not mean unlimited access. Corporations Code

section 1602, relied upon by Plaintiffs, must be read together with Section 1603(a), which is not even

mentioned by Plaintiffs. Section 1603 states that the court "may enforce the right of inspection with 

just and proper conditions." (Underline added). Thus, if a corporation determines that an unfettered

inspection will result in harm to the corporation, it may decline (or in this case limit) the request for

inspection. If a director then seeks to enforce their inspection rights by court action under Section

1603, the court may exercise its broad discretion under Section 1603(a) to impose just and proper

conditions on the inspection. (Corp. Code § 1603(a); see 9 Witkin, Summary 10th Corp § 85.)

' The term "Plaintiffs" is used for convenience and because Sassi and Johnson are the plaintiffs in the 
derivative action

that has been denominated as the lead case in the consolidated state court actions. It should be noted, howe
ver, that Storix

is actually the plaintiff in the first-filed state court case which states claims for breach of fiduciary d
uty against the

defendant, Johnson. Notably, Mr. Johnson is also the cross-defendant in the federal court action in which Storix
 prevailed

on its copyright claim and obtained an award of more than $550,000 in attorneys' fees.

1
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None of this is a surprise to Plaintiffs. In fact, Judge Trapp has already delineated such "just

and proper conditions" when she ruled upon an early petition for writ of mandate filed by Johnson

which sought the same relief requested here. Specifically, Judge Trapp ruled that Johnson:

"does not have a right to access corporate documents protected by the
attorney-client privilege or the attorney work product doctrine or documents
that could be used against the corporation."

"Storix may withhold privileged information and confidential, proprietary
and trade secret information concerning the software, and may also redact
customer names and employee information." (Ex. 11.)

The court also ordered that future inspections should be under a stipulated protective order.

(Id.) In accordance with Judge Trapp's ruling, a Stipulated Protective Order was entered by Judge

Wohlfeil in the now-consolidated action on March 9, 2017. The Stipulated Protective Order applies

to both discovery materials and documents produced by Storix in response to inspection requests, and

gives Storix the right to designate materials as "Confidential" or "Attorneys' Eyes Only".

It is disappointing that Plaintiffs' counsel failed to mention in their moving papers that the

court has already imposed "just and proper conditions" pursuant to Section 1603, that the court has

entered a protective order governing the production of company books and records, or that thousands

of pages of documents were recently produced at their request.2 Whatever their reasons, the result

should be a denial of their motion because, in failing to mention those important facts, Plaintiffs have

not shown cause for why the Referee should in any way depart from the prior rulings of the court.

However, if the Referee is inclined to grant any relief, it should be consistent with the court's

prior rulings by imposing the same "just and proper conditions" quoted above and require that any

production be subject to the existing protective order. Moreover, there is clearly no need for the

drama and disruption that an on-site inspection would create — particularly in light of Johnson's clear

and unambiguous admission on the April 7 conference call with the Referee that the company does

not maintain any paper records that are of any relevance or interest. (See Declaration of David

Smiljkovich, lilt 2-11.)

2 The moving party has not identified a single deficiency in the large production of documents recently made by Storix.

2
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BACKGROUND FACTS 

A. Brief History of Storix and its Management

Storix develops and sells software called "System Backup Administrator," aka "SBAdmin."

SBAdmin streamlines the backup and recovery of computer systems, allowing for "bare metal

backup," i.e., recovery of a backed-up system on new out-of-the-box computers in the event of

system failure or loss of data. SBAdmin is used by some of the country's best known businesses.

Johnson founded Storix in 1998 as a sole proprietorship and incorporated the Company in

2003. Originally its only shareholder, officer and director, for health reasons in September 2011

Johnson resigned as an officer and director, and transferred a majority stake in the Company as well

as management and operational responsibilities to then-employees, David Huffman, Richard Turner,

Manuel Altamirano and David Kinney. To entice them to continue running Storix, so as to maintain

Johnson's continued income source, Johnson caused Storix to grant new shares to Huffman, Turner,

Altamirano and Kinney, amounting to a combined 60% stake in Storix, while Johnson maintained the

other 40%.3 (Trial Transcript Vol. III 103:23-104:12.) At that time, Huffman, Turner, Altamirano

and Kinney were elected directors, and Huffman became President/CEO. Johnson remained on the

books as an employee which allowed him to continue receiving health insurance and a salary while

he attended to his "bucket list". (Trial Transcript Vol 1 183:21-23.) Storix hired David Smiljkovich

as its CFO in 2013. (Collectively, Huffman, Turner, Altamirano, Kinney and Smiljkovich are

referred to herein as "Individual Defendants.")

Sassi has never worked for Storix, but rather in 2013 obtained just over 7% of Storix shares

as a result of a property division during her divorce from Storix's current President and CEO, David

Huffman. Johnson and Sassi teamed up at Storix's shareholder meeting in February 2015 to elect

one another to Storix's board of directors. 4

3 Johnson inaccurately refers to the share issuance as a "gift" to Individual Defendants. In reality, the individuals receive

their shares pursuant to written Compensatory Stock Agreements requiring them to work for two years for the shares t

fully vest. (Trial Transcript Vol. 1 p. 182:4-10 [Johnson: "...if they wanted to keep the shares after they left the company,

they would have to at least remain at the company for two years"].) Each individual receiving shares met th

requirements for the shares to vest and paid income tax on the shares based on estimated values.

4 Sassi and Johnson colluded to try to elect a third director of their choosing, a friend of Johnson's, Jeffrey Harding,

working together to conceal the relationship between Johnson and Harding.
3
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B. Johnson's Failed Copyright Infringement Lawsuit Against Storix

After Johnson returned to Storix in 2013 to work on a possible future release of SBAdmin, he

felt his work was not being recognized or appreciated, and otherwise had trouble adjusting to the

new management structure since he was not in a leadership position. In May 2014, he quit.

In the summer of 2014, Johnson demanded that Storix cease and desist all sales of its flagship

product, known as SBAdmin, which is the principal source of the Company's revenues. He made is

demand after making demands that changes be made to the Company's management structure and

personnel. Johnson premised his demand on supposed copyright rights in the Company's software,

and soon after making his demand that the Company stop all sales, he sued the company for

copyright infringement in the United States District Court for the Southern District of California

(Johnson v. Storix, Case No. Case No. 14CV1873H BLM; the "Copyright Action"). Storix had no

choice but to vigorously defend against Johnson's Copyright Action. Storix filed a counterclaim.

After more than a year of contentious litigation, culminating in a week-long trial held in

December 2015 before the Honorable United States District Judge Marilyn L. Huff, Storix obtained a

unanimous jury verdict against Johnson on his infringement claim and in favor of Storix, resulting in

a declaration that Storix owns all copyrights to all versions of SBAdmin.5 It was a total victory for

Storix. After trial, the court amended the judgment against Johnson to include an award of

$555,118.64 in attorneys' fees and costs to Storix. In granting Storix's motion for a discretionary

award of attorney fees pursuant to the Copyright Act, the court found, among other things, that

Johnson had repeatedly engaged in inappropriate behavior designed to harm Storix., including the

following inappropriate acts enumerated by Judge Huff:

• "It was inappropriate for Plaintiff Johnson to tell Defendant Storix's

shareholders to ̀ get the [expletive] out' and to attempt to coerce them

into surrendering control of the company. (Doc. No. 66-1, Huffman

Decl. Ex. A, at 5-9.)" (Ex. 1, p. 11.)

• "It was inappropriate for Plaintiff Johnson to demand that Defendant

Storix's customers stop paying for the use of its software in an

5 The Mintz Levin law firm is the fifth law firm to represent Johnson (and the 3rd firm to represent Sassi). Mintz Levin

recently filed a motion to withdraw as counsel, citing the Rule of Professional Conduct 3-700(B) ("Mandatory

Withdrawal") and has stated that it will be filing a motion to withdraw as counsel for Sassi as well.

4
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attempt to prevent Defendant Storix from having enough money to

continue defending the lawsuit. (Doc. No. 66-1, Huffman Decl. Ex.

B, at 10-11, Huffman Decl. Ex. D, at 16.)" (Ex. 1, p. 11.)

• "It was also inappropriate for Plaintiff Johnson to threaten Defendant

Storix's directors with the loss of their homes while he was telling

the customers to stop paying Storix to undermine the company. (Doc.

No. 66-1, Huffman Decl. Ex. A, at 5-9, Huffman Decl. Ex. 14 D, at

16.) (Ex. 1, p. 11.)

The Court concluded: "This inappropriate conduct should be deterred." (Ex. 1, p. 11.) Based

on its findings, the court awarded Storix attorneys' fees and costs of $555,118.64, under the

Copyright Act. Johnson has appealed and Storix is pursing collection of its judgment.

C. Johnson's Formation of a Business and Affirmative Steps to Compete with Storix

During discovery in the copyright action, Storix learned that within days after his election to

its board of directors, Johnson began preparing to launch a competing company—Janstor—to sell an

unauthorized "re-branded" version of SBAdmin which Johnson apparently took and modified after

resigning his employment. In pursuit of his competitive endeavor, Johnson registered two "network

port6" numbers with the Internet Assigned Numbers Authority, under Janstor's name, showing that

Janstor's product would function like and would compete with Storix's SBAdmin. (Ex. 5.) He also

purchased the domain name for "wvvw.janstor.com." (Ex. 12.)

Storix is not just speculating that Johnson intended to compete against it. Johnson detailed

his competitive plans in an email to his friend, in which he explained that he planned to force the

Company out of business through litigation and/or direct competition, had acquired domain names,

"filed for new corporation, and re-branded the software under the new name." (See Ex. 2).

In response, in August 2015, Storix filed a new suit against Johnson in San Diego Superior

Court (Case No. 37-2015-00028262-CU-BT-CTL), seeking injunctive relief and damages arising

from Johnson's unauthorized direct competition with Storix and other breaches of fiduciary duty.

D. Sassi's Active Support of and Collusion with Johnson

Plaintiff's counsel will try to argue that Ms. Sassi is not tainted by the deep conflicts arisin

from the acts of their other client, Johnson. The Referee should not be deceived by such trickery.

6 Network port numbers are necessary for products like SBAdmin to function.

5
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Ms. Sassi is, for purposes o•f this motion, nothing more than a hand puppet for Mr. Johnson — as was

made abundantly clear on the April 7, 2017 call when Mr. Johnson advocated passionately on Ms.

Sassi's behalf.? Sassi's hostility toward Storix and her alignment with Johnson is well documented.

For example, Sassi served as Johnson's "mole" in the copyright action, eliciting information

from Storix under the guise of being an interested (and Company-aligned) shareholder, and then

feeding any information she acquired regarding Storix's strategies and case assessments directly back

to Johnson,8 as demonstrated in an extensive chain of text messages and emails between Sassi and

Johnson produced during discovery in the copyright action. (Ex. 6.) Their texts prove her loyalty to

Johnson and reveal her clandestine activities to support him and undermine Storix. For example:

Sassi: "Word is they are drafting a motion for summary judgment. It looks
like they will bring up that "code comparison" study they got done."

Johnson: "... 1 wonder also if they understand the copyrights aren't about
code, there about design. Wait until I show the judge a comparison between
screenshots of the application from 2000 all the way until today. Just don't
give them any clues."

Sassi: "Absolutely not."

(Ex. 6, pp. 160.8-160.10.)

Sassi: "If It does go to trial, when you win, I'm going to give you a big hug
right in front of them. I won't care what they think at that point."

(Ex. 6, p. 160.17.)

Sassi: "I would like to see them do it [file an MSJ] just so they could lose."

(Ex. 6, p. 160.21.)

Johnson: "Well I'd still really really like to know what this silver bullet is of
theirs...."

Sassi: "I'm working on it."

(Ex. 6, p. 160.27.)

Johnson: "I just hope you're being very careful. Because you're an attorney,
I would hate you to get in trouble for either offering advice or passing on any
information, which could be considered a conflict of interest if you were
acting as a legal advisor. I hope to keep your role quiet through to the end,
but there is a good chance at some point our relationship will be discovered."

(Ex. 6, p. 160.28.)

There is irony in Mr. Johnson's vociferous advocacy on behalf of Ms. Sassi. Ms. Sassi — who was not present on the call

and has not so much as filed a declaration in support of this motion — is a lawyer. Mr. Johnson is not.

8 Sassi did so in part by exploiting her childhood friendship with Storix's CFO, Smiljkovich, to obtain information she

thought would benefit Johnson in the copyright action and in negotiations against Storix.

6
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Johnson: "They have finally woken the sleeping dragon."

Sassi: "I Salute the Dragon."

(Ex. 6, pp )

Sassi, an attorney, even assisted Johnson in preparing his responses to discovery issued by

Storix. (See Ex. 7.) After her covert operation was uncovered, Sassi's sources of internal Company

information ceased, yet her support for Johnson continued. (Ex. 6, p. 160.69 [Sassi: "Of course, no

one will talk to me — I dance with the devil."]; p. 160.72 [Sassi: "When was colluding ever considered

a crime?"]; p. 160.75 [Johnson: "Gary doesn't think your participation was in any way unethical ...

However, we will be careful in that regard as we prepare our responses and our requests."] ) She

subsequently appeared alongside Johnson at settlement conferences and even testified at trial in an

effort to help Johnson's case.

E. Plaintiffs' Efforts to Destroy the Company and Misuse of Storix Confidential
Information

Even after he was served with the complaint arising from his breaches of fiduciary duty,

Johnson continued his anti-competitive assault against Storix by trying to interfere directly with its

customer relationships and revenue streams. In October 2015, Johnson used his access to a

(fortunately outdated) Storix customer list to send an email blast to Storix customers, trying to harm

Storix's customer relationships and demanding that they "cease any further payment to Storix in

relation to this software and refrain from downloading any further copies." (See Ex. 3).

Johnson preceded this customer e-blast with a bullying email attack on the Individual

Defendants, and other non-shareholder employees of Storix, entitled "Buckle up boys!", in which

Johnson demanded that the Individual Defendants walk away from the Company with nothing, and

threatened that the they would lose their homes and jobs if they refused. (See Ex. 4).9

After Storix's victory in the copyright action, Johnson emailed a non-shareholder employee

of Storix to threaten that if such employee did not serve as Johnson's new mole and source of inside

Company intel, Johnson would not protect that employee's job upon regaining company control.

9 A month later, in October 2015, Johnson and Sassi filed the derivative action against Individual Defendants, claiming

they were protecting Storix's interests. The timing and nature of the derivative action suggest it was a tactical response to

the already pending litigation between Storix and Johnson, designed to try to apply pressure on Storix in the weeks

leading up to the copyright trial in December 2015.

7
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(See Ex. 8). He also confirmed that he possessed a "marketable" competing product that he intended

to deploy, and directed that employee to "delete" the email to erase any trace of their

communication. Id. Rather than do Johnson's bidding, the employee alerted Storix's management.

In addition to the support she provided Johnson in the copyright action against Storix, Sassi

has proved untrustworthy in handling Storix confidential information in other respects - including

an attempt to pass messages on behalf of Johnson which led to her divulging . confidential and

sensitive company financial information to unauthorized third parties, and then refusing to explain to

the Company the reasons for the disclosure. (See Ex. 9). Specifically, at Johnson's request, Sassi

arranged for a friend of hers to try to track down shareholder David Kinney, who by then had moved

to Minnesota, to serve him with a letter and materials. When Sassi's friend failed to locate Kinney,

the agent left the letter and materials, which included Storix's financial information, with people he

believed to be Kinney's parents. Neither Sassi's friend nor Kinney's parents were authorized

recipients of Storix's financial and confidential information.

F. Despite Their Hostility, Storix Has Continued to Provide Plaintiffs With Copies

of Its Books and Records Subject Only to Reasonable Limitations.

Notably, Plaintiff's moving papers do not claim that Sassi or Johnson have ever been denied

access to properly requested books and records. Should they make that belated argument in their

reply, the Referee should note that Sassi has been received virtually every piece of information she

has requested to the extent reasonably possible. She has routinely been provided detailed financials,

time and time again. (See Exs. 17 and 29). As recently as March 22, 2017, Storix produced more

than 4,000 pages of company financials and other requested records. (See Tyrell Decl.)

Storix has even attempted to accommodate Sassi's prior requests for on-site inspection of

records — however unnecessary that may be. On February 26, 2016, Sassi announced she would

appear at Storix's office for an on-site inspection of Company records, without saying exactly what

information she believed she was entitled to inspect. Storix's attorney, Matt Short, contacted Sassi's

then-attorneys at the Watkins Firml° that day for details of the demand. (See Ex. 19). The Watkins

10 Between the copyright action and the consolidated state actions, Johnson has now been represen
ted by five law firms,

and at times was even pro per. Sassi, only a party in the derivative action, has been represented by three separate law

firms.
8
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Firm said that they would no longer be representing Sassi or Johnson. Without any response to Mr.

Short, Sassi arrived at Storix's office during a company-wide meeting on February 29, 2016. Mr.

Short again contacted the Watkins Firm and advised that:

"Today Ms. Sassi arrived at the company's offices during its weekly all-
employee meeting, at which time the company's doors were locked. Please
remind Ms. Sassi that while the company acknowledges that she has a right
to certain information, she needs to schedule her in advance, and should also
let the company know what information it is she is seeking, so that the
company can be ready for her visit and have the requested information
available." (See Ex. 20).

In further exchanges with the Watkins Firm, Mr. Short advised that Storix was working on a

response to Sassi's inspection demands. (See Ex. 21). Thereafter, the Company worked to assemble

the information Sassi requested, even working through emergency medical situations to do so. On

March 25, 2016, the Watkins Firm's withdrawal motion was approved. (See Ex. 22).11

Storix has properly responded to other requests as well. On June 7, 2016, Sassi requested

profit and loss statements, balance sheets, payroll records, outstanding liabilities, and shareholder

records, Mr. Short responded the next day with the balance sheets and profit and loss statements.

(Ex. 23; Short Decl. 1111 13-1412). He and Sassi then had a phone call to address her requests on

August 19. (Id., Tiff 15-17). Days later, on August 25th, after clarifying her request, Sassi was sent

payroll information and a depreciation and amortization schedule. (Id.) Thus, her requests were met

upon being particularized. While Sassi expressed a desire for an "on-site" inspection, she was

advised that the Company's records were largely electronic, so she had to specify the scope of her

intended inspection so records could be retrieved and printed. She never specified which records she

wanted to inspect. (Id.)

In sum, Johnson and Sassi have never identified a single item or category of information

which they have specifically requested, and to which they would be entitled, that has been withheld

from them. In fact, Storix has worked diligently to ensure that they have been provided such

information, even in the face of the complexities of the parties' roles in the various disputes.

11 On April 11, 2016, counsel for Storix provided additional financial information to Johnson's counsel.

12 The Declaration of Matt Short submitted herewith was previously filed with the court in opposition to Plaintiffs' prio

motion for writ of mandate.
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G. The Court Has Blessed the Reasonable Limitations Storix Has Imposed

This is not the first time that Plaintiffs have complained about the limitations that Storix has

imposed on their access to company books and records. In fact, shortly before consolidation of the

state court cases, Johnson twice sought writ relief (initially ex parte, and then by noticed motion)

from the Honorable Randa Trapp, who was then presiding over the fiduciary action.

In his writ petition/motion, Johnson asked for unfettered access to the company's records,

citing an "absolute" right as a director, much like Sassi does now. In response, Storix simply stated —

as it has done consistently — that while it recognizes its directors' inspection and access rights,

reasonable restrictions must be imposed under the circumstances given his conflicted status. (See Ex.

10). On September 16, 2016, the court agreed with Storix that Johnson's inspection rights were

indeed subject to reasonable, limited restrictions—effectively the same restrictions the Company had

previously imposed when producing records in response to earlier requests. Specifically, Judge

Trapp granted Storix's request to limit Johnson's right to access information, and ordered that:

"he does not have a right to access corporate documents protected by the
attorney-client privilege or the attorney work product doctrine or documents
that could be used against the corporation."

"Storix may withhold privileged information and confidential, proprietary
and trade secret information concerning the software, and may also redact
customer names and employee information." (See Ex. 1 1).

Any further inspections were to be governed by a stipulated protective order. (Id.)

At the hearing, the Court gave Johnson the opportunity to specify the particular information

he wanted to review, to which he requested "the income and expenses and the accounts payable," and

the "payroll register." That very day, Storix produced to Johnson exactly the information that

Johnson told the Court he needed right away, including a 2016 Earnings Report, Profit and Loss

Statements as of 9/16/2016, AP Aging as of 9/16/2016, Balance Sheet as of 9/16/2015, and Payroll

records through August 2016. (See Ex. 13). Such information was provided to Johnson with the

understanding that it constituted non-final "snapshot" financial information.

Since that hearing, the parties have finalized a stipulated protective order." In fact, to

expedite the inspection request, Storix's counsel even asked Plaintiffs' counsel to provide a list of the

13 Johnson was self-represented in the writ hearing, though he had counsel in other cases. Mintz Levin now represents
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information that their clients sought from Storix so that it could begin assembly in advance of the

entry of a protective order. (See Ex. 14). In response, Johnson's and Sassi's counsel provided a list

so long and vague that it encompassed all information ever maintained by the Company, including

that which the court had indicated was beyond Johnson's proper reach. (See Ex. 15). Even so, Storix

ventured to assemble responsive information, resulting in the above-mentioned production of more

than 4,000 documents being produced to Plaintiffs counsel on March 22, 2017. (See Ex. 16.)

As of the date of this filing, Storix's counsel has not heard one complaint about the books and

records produced on March 22, 2017. (Tyrell Decl.) In the absence of any dispute as to the

company's production, it is puzzling that Plaintiffs' bothered to file the instant request for the

Referee's assistance, as it seemingly amounts to a request for an advisory ruling.

H. New Development: Mintz Levin's Imminent Withdraw as Counsel for Plaintiffs

As noted above, Plaintiffs have burned their way through numerous attorneys and law firms in

the course of their multi-faceted litigation with Storix. It now looks like their current counsel, Mintz

Levin, is on its way out. The Mintz Levin firm recently filed a motion to withdraw as counsel, citing

the Rule of Professional Conduct 3-700(B) — i.e, the "Mandatory Withdrawal" rule — and has stated

that it will be filing a motion to withdraw as counsel for Sassi as well. (Tyrell Decl.)

The imminent withdrawal has a practical consequence as it relates to the instant motion

because the Stipulated Protective Order has a two-tier protection whereby certain materials can be

designated as "Attorneys' Eyes Only." That level of protection was intended to facilitate production

of materials in response to inspection demands such as the one now being made by Sassi. If Plaintiffs

become self-represented, it will complicate future production. This new development favors a limited

scope and allowing the company to produce redacted documents as has been done in the past."

III. DISCUSSION 

Derivative suits are subject to abuse, and are contrary to the corporate governance principal

that decisions about whether a corporation should sue should be made by the board of directors. See

him in the copyright action and all of the consolidated state cases. Finalizing the protective order was delayed in part due

to the introduction of new counsel and the consolidation.

14 Plaintiffs have never complained that the company has over-redacted with respect to any production of books and

records.
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Donner Management Co. v. Shaffer, 142 Cal.App.4th 1296, 1305 (2006). This is such a case. In

truth, the requested access Johnson and Sassi now seek under the guise of protecting the Company's

interest as directors encompasses the Company's privileged information, trade secrets and

proprietary information of the type that Johnson has used or attempted to use against the Company in

the past. Indeed, in response to repeated demands that Johnson return the Company's source code

that he took without permission upon resigning from Storix, his counsel has asserted the outrageous

position that a director's right of inspection extends even to the Company's source code. 15 (See Ex.

24). Clearly that type of information should be beyond the scope of materials to which he or Sassi

has a legitimate claim to access.

A. The Law Authorizes a Company to Limit a Director's Access to its Books and

Records if the Director's Self Interests Conflict with the Company's

Sassi's entire argument is that Corporation Code section 1602 grants a director an "absolute"

right to inspect the company's books and records—without limitation. However, "to be entitled to

Inspect corporate records, directors must remain disinterested and independent in the performance of

their fiduciary duties." Wolf v. CDS Devco, 185 Cal.App.4th 903, 919 (2010), citing Tritek Telecom,

Inc. v. Superior Court, 169 Cal.App.4th 1385, 1391 (2009). The Corporations Code itself recognizes

that the "absolute" right of access may be limited when needed. An absolute right to inspect does not

mean unlimited access. Section 1602 must be read together with Section 1603(a), which is applicable

to directors as well as shareholders. If the corporation determines that an unfettered inspection will

result in a tort against the corporation, it may decline the request for inspection. While directors may

seek to enforce their inspection rights by court action under Section 1603, the court may exercise its

broad discretion under Section 1603(a) to fashion a protective order imposing just and proper

conditions on the inspection. See 9 Witkin, SUMMARY 10TH CORP § 85 (2005) Section 1603 states

that the court "may enforce the right of inspection with just and proper conditions." (Underline

added).

15 Under that reasoning, the historically secret Coca Cola recipe would be up for grabs to any PepsiCo employee who

musters enough votes to gain a seat on The Coca Cola Company's board of directors of. Such a rule would defy common

sense and is not what the law requires. Unsurprisingly, Plaintiffs have never cited authority that would support granting a

hostile director access to source code or other such sensitive and confidential information on the facts present in this case.

12
STORIX INC.'S OPPOSITION TO SASSI'S REQUEST FOR ACCESS

DOCS 122084-000003/2884066.1 Case No. 37-2015-00034545-CU-BT-CTL



Such a "just and proper condition" under section 1603 can include a limitation as to particular

materials, such as in the case of privileged and trade secret information, as well as entry of a

protective order, detailing how any disclosed materials are to be treated, whether redaction of certain

information is warranted, and any prohibitions against access to such things as software code, etc.

Section 1603 continues: "or for good cause shown, appoint one or more competent inspectors or

accountants to audit the books and records kept in this state...." Here, the true and full history oil

events demonstrates that Johnson and Sassi are not merely directors seeking to protect the Company,

but rather are conflicted, disgruntled adversaries whose individual interests contradict those of the

Company, thus justifying reasonable restrictions on access to books and records.

One California appellate court has further observed that facts similar to those here will clearly

justify imposing limitations on a director's inspection rights.

The trial court must apply California law but is not obligated to grant

appellants unfettered access to every document ever created by [the 

company]. Instead, the trial • court may impose "just and proper conditions" 

upon appellant's otherwise "absolute" inspection rights. We admit that the

Legislature's choice of the word, "absolute," in section 1602 does give us

pause. But one hypothetical illustrates that "absolute" cannot mean

"absolute." A disgruntled director unambiguously announces his or her

intention to violate his or her fiduciary duties to the corporation and the

shareholders by using inspection rights to learn trade secrets, gain access to

confidential customer lists, and compete with the corporation. In this 

situation, does the Legislature want the judiciary to come to the aid of the 

disgruntled director, enforce the "absolute right" to inspect and help the 

director commit a tort against the corporation? No. [Emphasis added.]

Havlicek v. Coast-to-Coast Analytical Services, Inc., 39 Cal.App.4th 1844, 1855-56 (1995).

"Where the corporation determines that an unfettered inspection will result in a tort against the

corporation, it may decline the request for inspection." Id. at 1856. To paraphrase the Supreme

Court: A company's obligation to provide information to directors is not a suicide 
pact.16

Others courts have consistently recognized that a disloyal director's access to a company's

books and records may be limited, particularly where granting access will directly harm the

company's interests. In Tritek Telecom, Inc. v. Superior Court, 169 Cal.App.4th at 1390, the court

16 See Kennedy v. Mendoza-Martinez, 372 U.S. 144, 160 (1963) ["...while the Constitution protects against invasions of

individual rights, it is not a suicide pact."].
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recognized that "[t]he absolute right, however, is subject to exceptions and may be denied where a

disgruntled director announces his or her intention to violate his or her fiduciary duties to the

corporation, such as using inspection rights to learn trade secrets to compete with the corporation."

In that case, a director filed a derivative suit against the company seeking to vindicate personal

rights, which created a conflict limiting his "absolute" right to corporate records as a director:

Mak filed this action to enforce his inspection rights as a director after he

filed the shareholder action against Tritek and Rerolle in his individual

capacity as a shareholder to vindicate his personal rights. Accordingly, Mak

is not a disinterested director and the presumption of good faith does not

apply. Additionally, enforcing Mak's "absolute" inspection rights in this case

is problematic because it gives him access to documents he could not obtain

via discovery in the shareholder action.

Although Mak is still a Tritek director, his filing of the shareholder action

makes him Tritek's adversary. Mak cannot take off his 'shareholder's hat'

and swap it for his 'director's hat' and claim an absolute right to access all

corporate documents. In this situation, a court may properly limit a

director's inspection rights because the director's loyalties are divided

and documents obtained by a director in his or her capacity as a

director could be used to advance the director's personal interest in

obtaining damages against the corporation. (La Jolla Cove Motel and

Hotel Apartments, Inc. v. Superior Court (2004) 121 Cal.App.4th 773, 787-

788 [corporate counsel has no duty to disclose privileged information to

dissident director with which the corporation has a dispute].) Id. at 1391

(emphasis added).

See also Nat'l Football League Properties, Inc. v. Superior Court, 65 Cal. App. 4th 100, 109-10

(1998) ["In the present case, it is clear that Mr. LoCasale has not sued the NFLP in his capacity as a

director. He therefore cannot put on his director's hat and request privileged corporate documents

which he intends to pass on to a shareholder, the Raiders, for use in litigation against the corporation.

Such an act would be inconsistent with his fiduciary duty to the corporation." (Citations omitted)].

B. Sassi and Johnson Cannot Be Given Unfettered Access to Storix's Records

While Storix recognizes Plaintiffs have inspection rights as directors, Storix opposes the

unfettered now being sought given Plaintiffs' well-documented history of using confidential 

Company information to try to harm Storix. Instead, Plaintiffs have pursued their individual

interests, including trying to wrest control of Storix. Johnson has been driven by improper motives

and goals, including his unnaturally strong attachment to software that a federal court and jury have
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already ruled does not belong to him, as well as his desire to inflict financial harm on the individuals

who manage the Company.17 Sassi has been complicit in Johnson's battles with Storix, actively

aiding him and seeking to use any opportunity for access to Company information to further their

shared goal of ridding current management, all despite trying to characterize herself as a

"disinterested director." Her loyalties lie with Johnson, not Storix.

Johnson tried to destroy Storix by way of the copyright infringement action, and Sassi aided

and abetted him in trying to achieve that goal. Johnson sought injunctive relief plus hundreds of

thousands of dollars in damages from the Company, which demand the jury flatly rejected. As noted

above, Judge Huff's order granting Storix's motion for fees expressly discussed his despicable

conduct that ought to be deterred. (Ex. 1, p. 1 1.)

Johnson's demonstrated activities of seeking to compete with the Company clearly evidence

that Johnson's interests are directly in conflict with the Company and warrants the imposition of

restrictions on his right of access to Company information. The fact that Johnson sought to directly

compete with Storix while a director, and that he intended to use Storix's own software to compete

against Storix further demonstrates that his interests are contrary to Storix's. In fact, a plaintiff who

is in litigation against a corporation has a direct conflict of interest that disqualifies him from

bringing derivative claims on the same corporation's behalf. See, e.g., Zarowitz v. Bank America

Corp., 866 F.2d 1164, 1165-66 (9th Cir. 1988). leather, "a plaintiff breaches the duty to fairly and

adequately represent the other shareholders when he uses the derivative action as leverage to achieve

his own personal objectives." Heckmann v. Ahmanson, 168 Ca1.App.3d 119, 131 (1985). He has

repeatedly bad-mouthed the Company, and attempted to interfere with its customer relationships,

and his disloyalty is largely the subject of the first-filed of the three consolidated state court actions.

Given his track record, and ongoing litigation where he is directly adverse to Storix in multiple

actions, Johnson simply cannot be given unfettered access to all of the Company's books and

records, which would include matters protected by the attorney-client privilege and amounting to

17 In its Order granting Storix's fee motion, the Federal Court stated: "The Court recognizes that Plaintiff Johnson has ha

a difficult time realizing that he no longer controls Defendant Storix and its product. [...] Now a minority shareh
older,

Plaintiff Johnson desires to exert majority control over the company, but this desire does not reflect the reality of his

current business situation." (Ex. 1.)
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trade secrets and other proprietary, confidential information, a fact Judge Trapp previously

recognized. (See Ex. 11.)

It is simply impossible to divorce Sassi from the conflict that taints Johnson given their close

personal and working relationship, making Sassi similarly conflicted. As discussed above, Sassi also

has demonstrated a history of using her position of trust and confidence with Company insiders to

obtain information, and then distribute it to Johnson, all in furtherance of Johnson's—not Storix's

best interests. Her historic collaboration with and assistance to Johnson in his efforts to harm the

Company in his direct litigation efforts against the Company, including by advising him in

connection with his discovery responses in the copyright action,18 and otherwise demonstrating

loyalty to Johnson and disloyalty to Storix, demonstrates Sassi's irreconcilable conflict. Sassi's

allegiance to Johnson and demonstrated vindictiveness towards Storix and its other shareholders and

management shows that she, like Johnson, cannot have unfettered access to company information.

See, e.g., Davis v. Corned, Inc., 619 F.2d 588, 593-594 (6th Cir. 1980) [conflicted directors should

not be entitled to pursue derivative claims]. Accordingly, it is entirely appropriate and justified for

the Company to limit both Johnson's and Sassi's access to information that could be used to further

their own self-interests to the detriment of the Company.

Importantly, Johnson and Sassi fail to point to any particular request for access to records

which has been made to date that has been effectively denied. In their page and a half brief, Johnson

and Sassi simply claim "absolute" entitlement to Storix's premises, books and records, demanding

access to: "electronic access to its QuickBooks and other financial records, along with access to all

of Storix's other books, records and documents." (See Motion, p. 2). Without specified demands, it

is impossible to determine exactly what information they are even claiming has been withheld and

they pay no regard to privileged information to which they would surely not be entitled. Storix

simply cannot determine what is sought.

The request for access to seemingly everything would include all of Storix's attorney-client

18 Sassi is an attorney, but she does not represent Johnson and was not his lawyer in the copyright action; rather, she was

apparently giving him advice to assist him in his case against Storix based on her internal knowledge of Storix, the

persons involved, and her individual interest as a minority shareholder.
16
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communications and attorney work product for the copyright action as well as the fiduciary action,

personal emails of the Individual Defendants and other Storix employees, and privileged

communications and work product between Individual Defendants and their attorneys in the

derivative action, all of which is information that neither Johnson nor Sassi has any right to access

under any legitimate reading of the law. That absurdity is why .Johnson and Sassi should be required

to specify with some reasonable particularity the information they still desire to obtain. Otherwise,

this motion essentially seeks an advisory opinion.

IV. CONCLUSION 

For the reasons stated above, and for other reasons that may be presented at hearing on this

matter, Storix requests that the Referee deny in the request for unfettered access to Storix's premises

and its books and records.

Rather, the Court should impose reasonable conditions on any access (including, among other

things, requiring Johnson and Sassi to be specific in their records requests, and allowing the Company

to withhold or redact privileged, confidential, proprietary and trade secret information, software code,

personal documents, or documents containing or revealing such code, or other information that could

be used by Mr. Johnson to harm the Company, its employees, or otherwise expose Storix to risk),

consistent with the Superior Court's previous order, such that (a) Plaintiffs do not have a right to

access corporate documents protected by the attorney-client privilege or the attorney work product

doctrine or documents that could be used against the corporation and (b) Storix may withhold

privileged information and confidential, proprietary and trade secret information concerning the

software, and may also redact customer names and employee information.

DATED: April 21, 2017 PROCOPIO, CORY, HARGREAVES & SAVITCH
LLP

By:  r v
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Paul A. Tyrell (Bar No. 193798)
E-mail: paul.tyrell@procopio.com
Sean M. Sullivan (Bar No. 254372)
E-mail: sean.sullivan@procopio.com
PROCOPIO, CORY, HARGREAVES & SAVITCH

LLP
525 B Street, Suite 2200
San Diego, CA 92101
Telephone: 619.238.1900
Facsimile: 619.235.0398

Attorneys for Storix, Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO - CENTRAL DIVISION

ANTHONY JOHNSON, and ROBIN SASSI,
derivatively on behalf of STORIX, INC., a
California corporation,

Plaintiffs,

v.

DAVID HUFFMAN, an individual, RICHARD
TURNER, an individual, MANUEL
ALTAMIRANO, an individual, DAVID KINNEY,
an individual, DAVID SMILJKOVICH, an
individual and DOES 1-20,

Defendants.

AND CONSOLIDATED ACTIONS.

Case No. 37-2015-00034545-CU-BT-CTL
(consolidated with Case Nos.
37-2015-00028262-CU-BT-CTL and
37-2016-00030822-CU-MC-CTL)

DECLARATION OF DAVID
SMILJKOVICH IN SUPPORT OF
STORIX INC.'S OPPOSITION TO
SASSI'S BRIEF IN SUPPORT OF
REQUEST FOR ACCESS

IMAGED FILE

Dept: C-73
Judge: Hon. Joel R. Wohlfeil

Discovery
Referee: Hon. Ronald Prager (Ret.)

Judicate West

Complaint Filed: October 13, 2015
Trial Date: July 14, 2017

I, David Smiljkovich, declare as follows:

1. I am over the age of eighteen (18) and am the Chief Financial Officer of Storix, Inc.

("Storix"). I have personal knowledge of the facts set forth below, with the exception of those

matters stated on information and belief, and as to those matters, I believe them to be true. If called

as a witness, I could and would testify to the truth thereof under penalty of perjury under the laws

of the California.

DECLARATION OF DAVID SMILIKOVICH IN SUPPORT OF sroRix INC.'S OPPOSITION TO SASSI'S REQUEST FOR ACCESS
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2. I am informed that Ms. Sassi's motion seeks inspection of QuickBooks records and

other unspecified financial records, and documents.

3. As the CFO, I am familiar with the manner in which Storix maintains its books,

records and electronic files.

QuickBooks

4. With respect to the company's QuickBooks records, those are, obviously,

maintained electronically. We do not keep paper files containing the information stored in

QuickBooks.

5. QuickBooks is accessible remotely, so there is no need to be on site to access

information stored in QuickBooks. I would object, however, about allowing unfettered electronic

access to QuickBooks files to Mr. Johnson or Ms. Sassi, because those files include confidential

and sensitive information such as customer names, vendor names, and employee social security

numbers.

6. I do not know of any reasonable way of effectively redacting such information from

the electronic records such that access could be granted without revealing such information. For

that reason, in responding to prior requests for information from Ms. Sassi and Mr. Johnson, we

have created printouts (or pdf copies) of any requested records and then redacted them to remove

just the sensitive information.

Other books and records

7. The company does not maintain paper records that are not also available

electronically. Upon receipt of paper documents (invoices, etc.) the company's practice is to

promptly scan the paper copy so that all paper documents are available electronically. The paper

originals are placed in boxes and stored off-site in a storage facility.

8. To comply with California requirements, we do maintain paper copies of certain

payroll records; however, those paper copies are printouts of electronic records, so the paper copies

are duplicative of the electronic records.

2
DECLARATION OF DAVID SMILIKOVICH IN SUPPORT OF STORIX INC.'S OPPOSITION TO SASSf 'S REQUEST FOR ACCESS

DOC'S 122084-000003/2895090.1  Case No. 37-2015-00034545-CU-BT-CTL



2

3

4

5

6

7

8

9

10

1 I

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Onsite Inspection is Unnecessary

9. Because Storix's records are maintained electronically and are available via remote

access, an on-site inspection would not provide any greater access to electronic information than

can be provided remotely.

10. To the extent it is necessary to provide access to any of the above-described paper

records, it would be just as easy to make them available offsite as onsite, considering that most of

those records are maintained offsite already.

11. Moreover, because we have a small office and small staff, any on-site review would

be inconvenient and potentially disruptive.

I declare under penalty of perjury that the foregoing is true and correct under the laws of the

state of California.

Executed this 20th day of April, 2017 at San Dieg mia.

David Smiljkovich
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Paul A. Tyrell (Bar No. 193798)
E-mail: paul.tyrell@procopio.com
Sean M. Sullivan (Bar No. 254372)
E-mail: sean.sullivan@procopio.com
PROCOPIO, CORY, HARGREAVES & SAVITCH

LLP
525 B Street, Suite 2200
San Diego, CA 92101
Telephone: 619.238.1900
Facsimile: 619.235.0398

Attorneys for Storix, Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO - CENTRAL DIVISION

ANTHONY JOHNSON, and ROBIN SASSI,
derivatively on behalf of STORIX, INC., a
California corporation,

Plaintiffs,

v.

DAVID HUFFMAN, an individual, RICHARD
TURNER, an individual, MANUEL
ALTAMIRANO, an individual, DAVID KINNEY,
an individual, DAVID SMILJKOVICH, an
individual and DOES 1-20,

Defendants.

AND CONSOLIDATED ACTIONS.

Case No. 37-2015-00034545-CU-BT-CTL
(consolidated with Case Nos.
37-2015-00028262-CU-BT-CTL and
37-2016-00030822-CU-MC-CTL)

DECLARATION OF PAUL TYRELL IN
SUPPORT OF STORIX INC.'S
OPPOSITION TO SASSI'S BRIEF IN
SUPPORT OF REQUEST FOR ACCESS

IMAGED FILE

Dept: C-73
Judge: Hon. Joel R. Wohlfeil

Discovery
Referee: Hon. Ronald Prager (Ret.)

Judicate West

Complaint Filed: October 13, 2015
Trial Date: July 14, 2017

I, Paul Tyrell, declare as follows:

1. I am an attorney duly licensed to practice law before the Courts of the State of

California and am partner with the law firm of Procopio, Cory, Hargreaves & Savitch, LLP

("Procopio"), attorneys of record for Storix, Inc. in the above-entitled matter.

2. Lodged herewith are true and correct copies of the documents set forth in the table

below. Attachments (e.g., attachments containing confidential financial information) have been
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removed from certain documents to facilitate filing without the need to file under seal. Counsel for

Plaintiffs already have those complete documents. Should the Referee desire to see any documents

in their original foiin (i.e., with attachments), we will be glad to provide them.

EXHIBIT DESCRIPTION

1. A true and correct copy of the Order Granting in Part and Denying in Part

Defendant's Motion for Attorney's Fees in Case No.: 3:14-CV-1873-H-BLM dated

August 17, 2016.

2. A true and correct copy of an email from Anthony Johnson to Jeffrey Harding re:

latest from Storix dated February 26, 2015.

3. A true and correct copy of an email sent by Anthony Johnson to undisclosed

recipients re: Notice of Copyright Infringement by Storix, Inc. dated October 6,

2015.

4. A true and correct copy of an email from Anthony Johnson to David Huffman, Rich

Turner, Dave Kinney and David Smiljkovich re: Buckle up boys! dated September

26, 2015.

5. A true and correct copy of an Service Name and Transport Protocol Port Number

Registry obtained by my office that refers to Janstor Technology.

6. A true and correct copy of text messages between Robin Sassi (whose messages are

on the right side in dark bubbles) and Anthony Johnson (whose messages are on the

left side in lighter bubbles) which were produced by Ms. Sassi in response to a

subpoena served by my office.

7. A true and correct copy of emails between Anthony Johnson and Robin Sassi

regarding discovery responses to Storix's request dated March 23-24, 2015.

8. A true and correct copy of an email sent by Anthony Johnson to Brian Bonert re:

Thanks for your call dated January 16, 2016.
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9. A true and correct copy of a letter from me to Daniel Watkins, former counsel for

Johnson and Sassi, regarding Disclosure of Confidential Financial Information by

Robin Sassi dated January 28, 2016.

10. A true and correct copy of Storix's Opposition to Motion for Writ of Mandate and

Declaration of Matt Short in support thereof filed in Case No.: 37-2015-00028262-

CU-BT-CTL and dated September 2, 2016. [For the referee's convenience, a stand-

alone copy of Mr. Short's declaration has separately been submitted with Storix's

Opposition.]

11. A true and correct copy of Judge Trapp's Order on Johnson's Motion for

Preliminary Writ of Mandate in Case No.: 37-2015-00028262-CU-BT-CTL dated

September 26, 2016 .

12. A true and correct copy of a WHO IS domain registration search for Janstor.com

dated July 12, 2016 obtained by my office.

13. A true and correct copy of an email from me to Anthony Johnson re: Storix:

CONFIDENTIAL Production of Information Requested in Court on 9/16/16 dated

September 16, 2016.

14. A true and correct copy of an email from my colleague Sean Sullivan to Ben

Wagner re: Johnson v. Storix, et al. dated November 28, 2016.

15. A true and correct copy of an email from Anne-Marie Dao to me and my colleague

Sean Sullivan re: Johnson: list of documents requested dated December 20, 2016.

16. A true and correct copy of a letter from me to Johnson's counsel, Andrew Skale, re:

Storix, Inc. Production of Books and Records dated March 22, 2017.

17. A true and correct copy of an email from Storix's President and CEO, David

Huffman, to Anthony Johnson and Robin Sassi re: Financial Documents Request

dated September 4, 2015.
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18. A true and correct copy of an email from my colleague Matthew Short to former

counsel for Johnson and Sassi, Cassie Bolten, re: Storix Tax Returns 2013 and 2014

— Requested by Robin Sassi dated November 3, 2015.

19. A true and correct copy of an email from my colleague Matthew Short to the

Watkins Firm re: Inspection dated February 26, 2016.

20. A true and correct copy of an email from my colleague Matthew Short to Nathan

Low re: Johnson — status of representation dated February 29, 2016.

21. A true and correct copy of an email from my colleague Matthew Short to Melissa

Lum, Cassie Bolten and Nathan Low re: Request for Inspection .

22. A true and correct copy of the Notice of Ruling on Plaintiffs Motion to be Relieved

as Counsel of Record in Case No.: 37-2015-00034545-CU-BT-CTL dated March

28, 2016, concerning the withdrawal of Johnson and Sassi's prior counsel, The

Watkins Firm.

23. • A true and correct copy of an email from my colleague Matthew Short to Robin

Sassi re: Response to Inspection Demand dated June 8, 2016.

3. On March 22, 2017, my office provided more than 4,000 pages of Storix books and

records to the Mintz Levin law firm (counsel for Sassi and Johnson) in response to the lengthy list

of requests made by counsel pursuant to Corporations Code § 1602. As of the date of this

declaration, the Mintz firm has not notified us of any concerns or complaints regarding the

quantity, quality or completeness of what was included in that production.

4. In producing records in response to prior inspection requests by Sassi and Johnson,

sensitive information, such as customer names and employee social security numbers have been

redacted, consistent with Judge Trapp's prior order (see NOL Ex. 11.) Efforts have been made to

ensure that such redactions have been the minimum needed to protect such sensitive information.

At no time have we been notified that Sassi or Johnson objected to the manner or extent of such

redactions.
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5. One reason that we have been careful to redact sensitive information is that

Plaintiffs and their prior counsel have ignored their obligations — under California Rules of Court

and the protective order in the Copyright Action and as corporate directors — to avoid public

dissemination of the private and confidential information of Storix and its employees. Mr.

Johnson's email blast telling customers to stop doing business with Storix is one example. (See

NOL Ex. 3.) In another example, Sassi and Johnson's prior counsel at The Watkins Firm has

submitted, in public filings, documents containing Storix's confidential information and documents

plainly marked "Confidential." This included documents containing, amongst other things,

unredacted employee Social Security numbers. (Tyrell Decl., ¶ 22, Ex. 18). Moreover, they did so

despite receiving such information in the context of discovery during the Copyright Action, and

after the federal court had entered a Protective Order detailing the manner in which documents

marked "Confidential" were to be treated. Id. Such items were not to be disclosed in public filings,

particularly in other actions. After Sassi and Johnson failed to take steps to address their improper

disclosure, Storix was required to pursue extraordinary efforts to have the court remove from

public records those items improperly filed in the Derivative Action, and the court entered an order

sealing such records.

6. On April 13, 2017, I received a copy of a Notice of Motion and Motion to be

Relieved as Counsel filed by the Mintz Levin law firm. The Declaration of Andrew Skale

accompanying the motion does not specify the reasons for the withdraw; however, it cites both

Rules of Professional Conduct 3-700(B) [Mandatory Withdrawal] and (C) [Permissive

Withdrawal]. The hearing on that motion is scheduled for May 5, 2017. Attached hereto as

Exhibit A is a true and correct copy of the Mintz Levin firm's moving papers in support of that

motion.

7. After receiving the Mintz Levin firm's Motion to be Relieved as Counsel, I had a

telephone call with Mr. Skale in which Mr. Skale informed me that his firm would also be

withdrawing as counsel for Ms. Sassi. He also informed me that his firm would be withdrawing as

counsel for Mr. Johnson in the federal action and appeal. Mr. Skale did not disclose any details

regarding the reason for his firm's withdrawal from these matters.
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I declare under penalty of perjury that the foregoing is true and correct under the laws of the

state of California.

Executed this 21st day of April, 2017 at San Die
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